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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

MIDWEST GENERATION, LLC, )
CRAWFORD GENERATING STATION, )

)
Petitioner, )

)
) PCI) ____________

) (Permit Appeal — Air)
ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY, )

)
Respondent.

NOTICE OF FILING

To: Pollution Control Board,Ann: Clerk Divisionof Legal Counsel
JamesR. ThompsonCenter Illinois EnvironmentalProtectionAgency
100 W. Randolph 1021 North GrandAvenue,East
Suite U-500 P.O.Box 19276
Chicago,Illinois 60601 Springfield,Illinois 62794-9276

PLEASETAKE NOTICE that I havetodayfiled with the Office of the Clerk of the
Pollutioncontrol Boardtheoriginal andninecopiesof the Appeal of CAAPP Permit of
Midwest Generation,LLC, Crawford Generating StaüonandtheAppearancesof Sheldon
A. Zabel,KathleenC. Bassi,StephenJ. Bonebrake,JoshuaR. More, andKavita M. Patel,copies
of whichare herewithservedupon you.

KathleenC. Bassi

Dated: November2, 2005

SheldonA. Zabel
KathleenC. Bassi
StephenJ. Bonebrake
JoshuaR. More
Kavita M. Patel
SCHIFFHARDIN, LLP
6600 SearsTower
233 SouthWackerDrive
Chicago,Illinois 60606
312-258-5500
Fax: 312-258-5600
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

MIDWEST GENERATION, LLC,
CRAWFORD GENERATING STATION, )

)
Petitioner,

)
v. ) PCB ___________

(Permit Appeal — Air)
ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY, )

)
Respondent. )

APPEARANCE

I herebyfile my appearancein this proceeding,on behalfof MidwestGeneration,LLC,
CrawfordGeneratingStation.

KathleenC. Bassi

Dated: November2, 2005

SheldonA. Zabel
KathleenC. Bassi
StephenJ. Bonebrake
JoshuaR. More
Kavita M. PateI
SCHIFFIIARDIN, LLP
6600 SearsTower
233 SouthWackerDrive
Chicago,Illinois 60606
312-258-5500
Fax: 312-258-5600
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BEFORE TIlE ILLINOIS POLLUTION CONTROL BOARD

MIDWEST GENERATION, LLC,
CRAWFORD GENERATIN(; STATION,

)
Petitioner, )

)
v. ) PCI) ____________

) (Permit Appeal — Air)
ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,

)
Respondent.

APPEARANCE

I herebyfile my appearancein thisproceeding,on behalfof MidwestGeneration,LLC,
CrawfordGeneratingStation.

Dated: November2, 2005

SheldonA. Zabel
KathleenC. Bassi
StephenJ. Bonebrake
JoshuaIC More
Kavita M. Patel
SCHIFF HARDIN, LLP
6600 SearsTower
233 SouthWackerDrive
Chicago,Illinois 60606
312-258-5500
Fax: 312-258-5600
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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD

MIDWEST GENERATION, LLC, )
CRAWFORD GENERATING STATION,

)
Petitioner, )

)
V. ) PCI) _______________

(Permit Appeal — Air)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

)
Respondent. )

APPEARANCE

I herebyfile my appearancein thisproceeding,on behalfof Midwest Generation,LLC,
CrawfordGeneratingStation.

~ )~-~
Joshua R. More

Dated: November2, 2005

SheldonA. Zabel
KathleenC. Bassi
StephenJ. Bonebrake
JoshuaR. More
KavitaM. Patel
SCH1FFHARDIN, LLP
6600 SearsTower
233 SouthWackerDrive
Chicago,Illinois 60606
312-258-5500
Fax: 312-258-5600
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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD

MIDWEST GENERATION, LLC, )
CRAWFORD GENERATING STATION, )

)
Petitioner, )

)
v. ) PCB ____________

(Permit Appeal — Air)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

)
Respondent. )

APPEARAN CE

1 herebyfile my appearancein this proceeding,on behalfof Midwest Generation,LLC,
CrawfordGeneratingStation.

~
Kavita M. Patel

Dated: November2, 2005

SheldonA. Zabel
KathleenC. Bassi
StephenJ. Bonebrake
JoshuaR. More
Kavita M. Patel
SCHIFFHARDIN, LLP
6600 SearsTower
233 SouthWaekerDrive
Chicago,Illinois 60606
312-258-5500
Fax: 312-258-5600



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 2, 2005
* * * * * PCB 2006-56 * * * * *

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

MIDWEST GENERATION, LLC,
CRAWFORD GENERATING STATION,

Petitioner,

V.

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,

Respondent.

)
)
)
)
)
) PCB ____________

) (Permit Appeal — Air)
)
)
)
)

CERTIFICATE OF SERVICE

I, the undersigned,certi~’that I haveservedthe attachedAppeal of CAAPP Permitof
Midwest Generation,LLC, Crawford Generating Station and Appearancesof SheldonA.
Zabel,KathleenC. Bassi,StephenJ. Bonebrake,JoshuaR. More, andKavita M. Patel,

by electricdelivery uponthe following
person:

Pollution ControlBoard,Ann: Clerk
JamesR. ThompsonCenter
100W.Randolph
Suite 11-500
Chicago,Illinois 60601

at leenC. Bassi

Dated: November2, 2005

and by electronicandfirst classmail upon
the following person:

Division of Legal Counsel
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenue,East
P.O. Box 19276
Springfield,Illinois 62794-9276

Sheldon A. Zabel
Kathleen C. l3assi
Stephen .1. Bonebrake
Joshua R. More
Kavita M. Patel
SCHIFF I-IAROIN, LLP
6600 SearsTower
233 SouthWacker Drive
Chicago,Illinois 60606
312-258-5500
Fax: 312-258-5600
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BEFORE TUE ILLINOIS POLLUTION CONTROL BOARD

MIDWEST GENERATION, LLC,
CRAWFORD GENERATING STATION,

Petitioner,

V.

)
)
)
)
)
) PCI)
) (Permit Appeal — Air)ILL1NOIS ENVIRONMENTAL

PROTECTION AGENCY,

Respondent.

APPEARANCE

I herebyfile my appearancein
Crawford GeneratingStation.

SheldonA. Zabel
KathleenC. Bassi
StephenA. Bonebrake
JoshuaR. More
Kavita M. Pate!
SCHIFFHARDIN, LLP
6600 SearsTower
233 SouthWackerDrive
Chicago,Illinois 60606
312-258-5500

thisproceeding,on behalfof MidwestGeneration,LLC,

)
)
)
)

Dated: November2, 2005

Fax: 312-258-5600
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

MIDWEST GENERATION, LLC, )
CRAWFORD GENERATING STATION,

)
Petitioner, )

)
V. ) PCB _______________

) (Permit Appeal — Air)

)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

)
Respondent. )

APPEAL OF CAAPP PERMIT

NOW COMESPetitioner,MIDWEST GENERATION,LLC, CRAWFORD

GENERATINGSTATION (“Petitioner,” “Crawford,” or “Midwest Generation”),pursuantto

Section40.2of the Illinois EnvironmentalProtectionAct (“Act”) (415 1LCS 5/40.2)arid 35

Ill.Adm.Code§ 105.300ci seq.,andrequestsahearingbeforethe Boardto contestthe decisions

containedin the permitissuedto Petitioneron September29, 2005,underthe CleanAir Act

PermitProgram(“CAAPP” or “Title V”) setforth at Section39.5 of the Act (415 ILCS 5/39.5).

In supportof its Petition,Petitionerstatesas follows:

I. BACKGROUND
(35 Ill.Adm.Code § 105.304(a))

I. OnNovember15, 1990, CongressamendedtheCleanAir Act (42 U.S.C.§~

7401-7671q)and includedin theamendmentsat Title V a requirementfor a nationaloperating

permitprogram. The Title V programi wasto be implementedby stateswith approvedprograms.

Illinois’ Title V program,the CAAPP, was fully andfinally approvedby the U.S.Environmental

ProtectionAgency(“USEPA”) on December4, 2001 (66Fed.Reg.72946). The Illinois
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EnvironmentalProtectionAgency (“Agency”) hashadthe authorityto issueCAAPP permits

sinceat leastMarch 7, 1 995, whenthe statewas grantedinterim approvalof its CAAPP (60

FedReg.12478). Illinois’ Title V programis set forth at Section39.5 of the Act, 35

Ill.Adm.Code201.SubpartF,and35 lll.Adm,CodePart 270.

2. The CrawfordGeneratingStation(“Crawford” or the “Station”), Agency 1.1). No.

031600AIN. is an electricgeneratingstationownedby Midwest Generation,[IC, andoperated

by MidwestGeneration,LLC — Crawford GeneratingStation. The Crawfordelectrical

generatingunits (“EGUs”) wentonline between1958 and 1960. The CrawfordGenerating

Stationis locatedat 3501 SouthPulaskiRoad,Chicago,CookCounty, Illinois 60623-4987,

within the Chicagoozoneand PM2.5’ nonattainmentareas. Crawfordis an intermediateload

plant andcangenerateapproximately580megawalts.Midwest Generationemploys108 people

atthe CrawfordGeneratingStation.

3. MidwestGenerationoperatestwo coal-firedboilersat Crawford that havethe

capability to fire at variousmodesthat includethecombinationof coal, naturalgas,and/orfuel

oil as their principal fuels. In addition,the boilersfire naturalgasor thel oil as auxiliary fuel

duringstartupand for flame stabilization. Certainalternativefuels, suchas usedoils generated

on-site,maybeutilized as well. Crawford alsooperatesassociatedcoal handling,coal

processing,and ashhandlingactivities. In additionto theboilers,Crawford operates12 distillate

oil-fired internalcombustionenginesto start 12 gas-andoil-fired turbines,usedduringpeak

demandperiods. Finally, thereis a 550-gallongasolinetank locatedat Crawford,to provide fuel

for Stationvehicles.

Particulatematter lessthan2.5 microns in aerodynamicdiameter.

-2-
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4. Crawford is a majorsourcesubjectto Title V. Crawford is subjectto the

EmissionsReductionMarketSystem(ERMS) but haslimited its emissionsof volatile organic

compounds(“VOC”) to lessthan 15 tonsperozoneseasonandso is not requiredto hold and

surrenderallotmenttradingunits(ATUs). TheEGUsat Crawfordaresubjectto both. of Illinois’

NOx reductionprograms: the “0.25 averaging”programat 35 fll.Adm.Code21 7.SubpartsV and

the “NOx tradingprogram”or “NOx SIPcall” at 35 Ill,Adm.C’ode 2I7.SubpartW. Crawford is

subjectto the federalAcid RainProgramatTitle IV of the CleanAir Act andwas issuedaPhase

II Acid RainPermiton March18, 2005.

5. Emissionsofnitrogenoxides(“NOx”) from the EGUsarecontrolledby low NOx

burnersandoverfireair. Emissionsof sulfurdioxide (“SO2”) from the EGUsarecontrolledby

limiting the sulfur contentof the fuel usedfor the boilers. Likewise, Crawfordmonitorsand

limits the sulfur contentof thefuel oil usedat the stationin the boilersandturbines. Particulate

matter(“PM”) emissionsfrom the boilersarecontrolledby an electrostaticprecipitator(“ESP”).

PM emissionsresultingfrom the milling of pyritesarecontrolledby a baghouse.FugitivePM

emissionsfrom variousothercoal andashhandlingactivitiesarecontrolledthroughbaghouses,

enclosures,covers,dustsuppressants,andwatersprays,as necessaryandappropriate.Emissions

of carbonmonoxide(“CO”) arelimited throughgood combustionpracticesin the boilers. VOC

emissionsfrom the gasolinestoragetankarecontrolledby the useof a submergedloadingpipe.

Additionally, bulk distributorsof the gasolinestoredin the tankdeliver gasolinethat complies

with the applicableReidvaporpressureandarerequiredto comply with StageI vaporcontrol

mechanismsandprocedures,bothby ruleandby contract.

6. The Agencyreceivedthe original CAAPP permitapplicationfor the Crawford

Stationon September7, 1995,andassignedApplicationNo. 95090076.Petitionersubstantially
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updatedthis applicationFebruary26,2003,March26, 2003,andAugust2, 2005. The CAAPP

permit applicationwas timely submittedandupdated,andPetitionerrequestedandwasgranted

an applicationshield,pursuantto Section39.5(5)(h)of the Act. Petitionerhaspaidfeesas set

forth at Section39.5(18)of the Act sincesubmittingthe applicationfor a CAAPP permit for the

Crawford GeneratingStation,totaling $1.6 million since1995, Crawford’sstateoperating

permitshavecontinuedin full force andeffect sincesubmittalof the CAAPP permitapplication,

pursuantto Sections9.1W) and 39.5(4)(b) of the Act.

7. The Agency issueda final draftpermit for public reviewon June4, 2003. The

Agencysubsequentlyhelda hearingon the draftpermit on August 12, 2003,in the City of

Chicago,which representativesof MidwestGenerationattendedandpresentedtestimony.

MidwestGenerationfiled written commentswith the Agencyregardingthe Crawforddraft

permiton September24, 2003.2 The Agency issueda proposedpermit for the CrawfordStation

on October6, 2003. Althoughthis permitwas not technicallyopen for public comment,as it had

beensentto USEPAfor its commentasrequiredby Title V of the CleanAir Act, Midwest

Generation,nevertheless,submittedcommentson November19, 2003. Subsequently,in

December2004, theAgency issueda draft revisedproposedpermit for Petitioner’sand other

interestedpersons’comments.MidwestGenerationagaincommented.The Agency issueda

seconddraft revisedproposedpermit in July2005 andallowedthe Petitionerandotherinterested

persons10 daysto comment. At the sametime, the Agencyreleasedits preliminary

ResponsivenessSummary,whichwasadraftof its responseto comments,andinvited comment

on that documentas well. MidwestGenerationsubmittedcommentson thisversionof the

2 MidwestGenerationhasattachedthe appealedpermit to this Petition. However,the draftandproposed.

permits andotherdocumentsreferredto hereinshouldbc includedin the administrativerecordthat.t.heAgertcy.wktl
file. Other docwi~entsreferredto in this Petition, suchascasesor Boarddecisions,areeasilyaccessible,in the
interestsof economy,then, MidwestGenerationis not attachingsuch documentsto this Petition,

-4-
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permits proposedfor all six of its generatingstationstogetherand on the preliminary

ResponsivenessSummaryon August1, 2005. The Agency submittedthe revisedproposed

permit to USEPAfor its 45-dayreviewon August 15, 2005, The Agencydid not seekfurther

commenton the permit from the Petitioneror otherinterestedpersons,andMidwestGeneration

hasnot submittedanyfurthercomments,basedupon theunderstandingthat the Agencyhad

everyintention to issuethe permitatthe endof USEPA’sreviewperiod.

8. Thefinal permit was,indeed,issuedon September29, 2005.~Although someof

Petitioner’scommentshavebeenaddressedin the variousiterationsof the permit, it still contains

termsandconditionsthat are not acceptableto Petitioner,includingconditionsthat are contrary

to applicablelaw andconditionsthat first appeared,atleastin their final detail, in theAugust

2005 proposedpermit anduponwhichPetitionerdid not havethe opportunityto comment. It is

for thesereasonsthatPetitionerherebyappealsthe permit. This permitappealis timely

submittedwithin 35 daysfollowing issuanceof the permit. Petitionerrequeststhat theBoard

reviewthe permit, remandit to the Agency,andorder the Agencyto correctandreissuethe

permit,withouttimberpublic proceeding,asappropriate.

II. EFFECTIVENESSOF PERMIT

9. Pursuantto Section10-65(b)of the Illinois AdministrativeProceduresAct

(“APA”), 5 JLCS 100/10-65,andthe holding inBorg-WarnerCorp. v Marcy, 427 N.E. 2d 415

(Ill.App.Ct. 1981)(“Borg-Warner”), the CAAPPpermit issuedby theAgencyto Midwest

Generationfor the CrawfordGeneratingStationdoesnot becomeeffectiveuntil afteraruling by

theBoardon the permitappealand, in theeventof aremand,until the Agencyhasissuedthe

See USEPA/Region5’s Permitswebsiteat < http://www.epa.gov/reuioii5~ir~its/il~ine.
htm >4 “CAAPP permit Records”4 “MidwestGenerationEME, LLC” for the sourcelocatedat 3501 South
PulaskiRoad,Chicago,for thecomplete“trail” of themilestoneactiondatesfor this permit.
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permit consistentwith theBoard’sorder. Section10-65(b)providesthat “when a licenseehas

madetimely andsufficient applicationfor the renewalof a licenseor a new licensewith

referenceto anyactivity of acontinuingnature,the existinglicenseshall continuein full force

andeffect until the final agencydecisionon the applicationhasbeenmadeunlessa later dateis

fixed by orderof a reviewingcourt.” 5 ILCS 100/10-65(h).The Borg-Warnercourt found that

with respectto anappealedenvironmentalpermit, the “final agencydecision” is the final

decisionby the Board in an appeal,not the issuanceof the permit by the Agency. Borg-Warner,

427 N.E. 2d 415 at422;see alsoIRE, Inc. v. IL EnvironmentalProtectionAgency, 1989 WL

137356(III. PollutionControl Rd. 1989);ElectricEnergy, Inc. v. Ill. Pollution ControlBd., 1985

WL 21205(Ill. Pollution Control Bd. 1985). Therefore,pursuantto theAPA as interpretedby

Borg-Warner,the entirepermitis not yet effectiveandtheexistingpermitsfor the facility

continuein effect.

10. The Act providesat Sections39.5(4)(b)and9.1(f) of the Act that the state

operatingpermit continuesin effect until issuanceof the CAAPP permit. UnderBorg-Warner,

theCAAPP permitdoesnot becomeeffectiveuntil theBoard issuesits orderon thisappealand

the Agencyhasreissuedthe permit. Therefore,MidwestGenerationcurrentlyhasthenecessary

permitsto operatethe CrawfordGeneratingStation.

11. In the alternative,to avoid anyquestionas to the limitation on the scopeof the

effectivenessof the permitundertheAPA, MidwestGenerationrequeststhat the Boardexercise

its discretionaryauthorityat 35 Ill.Adm.Code§ 105.304(b)andstaytheentirepermit. Sucha

stayis necessaryto protectMidwestGeneration’sright to appealandto avoidtheinipositionof

conditionsbeforeit is able to exercisethat right to appeal. Further,compliancewith the myriad

of new monitoring,inspection,recordkeeping,andreportingconditionsthat are in the CAAPP
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permitwill he extremelycostly. To comply with conditionsthatare inappropriate,as Midwest

Generationallegesbelow, would causeirreparableharmto MidwestGeneration,including the

impositionof theseunnecessarycostsandtheadverseeffect on MidwestGeneration’sright to

adequatereviewon appeal. MidwestGenerationhasno adequateremedyat lawotherthanthis

appealto the Board. MidwestGenerationis likely to succeedon the meritsof its appeal,asthe

Agencyhasincludedconditionsthat do not reflect “applicable requirements,”asdefinedby Title

V, andhasexceededits authorityto imposeconditionsor the conditionsarc arbitraryand

capricious. Moreover,the Boardhasstayedthe entiretyof all the CAAPP permitsthathavebeen

appealed.SeeBridgestone/FirestoneOffRoadTire Companyv. JEPA, PCB02-31 (November 1,

2001); LoneStar Industries, Inc. v. IEPA, PCB03-94(January9,2003);N/elsen& Brainhridge,

L.L.C. v. IEPI4, PCB03-98(February6, 2003);Saint-GobainContainers,Inc. v. JEPA,PCB 04-

47 (November6, 2003); ChampionLaboratories,Inc. v, IEPA, PCB 04-65 (January8, 2004);

Noveon,Inc. v. IEPA, PCB04-102(January22, 2004);MidwestGeneration,LLC —Collins

GeneratingStationv. IEPA,PCB04-108 (January22, 2004);BoardofTrusteesofEastern

Illinois Universityv. IEPA, PCB04-110(February5, 2004); EthylPetroleumAdditives, Inc~,v.

1EPA,PCB 04-113(February5,2004);OasisIndustries,Inc v. IEPA, PCB04-1 16(May6,

2004). TheBoardshouldcontinueto follow this precedent.

12. Finally, alargenumberof conditionsincludedin this CAAPPpermitareappealed

here. To requiresomeconditionsof the CAAPPpermitto remainin effect while the contested

conditionsarecoveredby the old stateoperatingpermitscreatesan administrativeenvironment

that wouldbe, to saythe least,very confusing. Moreover,the Agency’s failureto providea

statementof basis,discussedbelow,rendersthe entirepermit defective. Therefore,Midwest

Generationrequeststhat the Boardstaythe entirepermit for thesereasons.

-7-



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 2, 2005
* * * * * PCB 2006-56 * * * * *

13. In sum,pursuantto Section10-65(b) of the APA andBorg-Warner, the entiretyof

the CAAPP permit doesnot becomeeffectiveuntil the completionof theadministrativeprocess,

which occurswhenthe Boardhasissuedits final ruling on the appealandthe Agencyhasacted

on anyremand. (Forthe sakeof simplicity, hereafterthe effectof theAPA will be referredto as

a “stay.”) In the alternative,MidwestGenerationrequeststhat theBoard,consistentwith its

grantsof stayin otherCAAPPpermitappeals,becauseof the pervasivenessof the conditions

appealedthroughoutthe permit, to protectMidwestGeneration’sright to appealandin the

interestsof administrativeefficiency,staythe entirepermitpursuantto its discretionaryauthority

at 35 Ill.Adm.Code§ 105.304(b). In addition,sucha staywill minimizethe risk of unnecessary

litigation concerningthe questionof a stayandexpediteresolutionof the underlyingsubstantive

issues. The stateoperatingpermitscurrentlyin effectwill continuein effect throughoutthe

pendencyof the appealand remand. Therefore,the Stationwill remainsubjectto thetermsand

conditionsof thosepermits. As the CAAPP permit cannotimposenew substantiveconditions

upon a permittee(seediscussionbelow),emissionslimitations arethe sameunderboth permits.

The environmentwill not be harmedby a stay of the CAAPPpermit.

IL. ISSUESON APPEAL
(35JlI.Adm.Code §~105.304(a)(2),(3), and (4))

14. As apreliminary matter,the CAAPPpermits issuedto the CrawfordGenerating

Stationand20 of the othercoal-firedpowerplantsin the stateon the samedatearevery similar

in content. The samelanguageappearsin virtually all of the permits,thoughtherearesubtle

variationsto someconditionsto reflect the elementsof uniquenessthat aretrue at the stations.

For example,not all stationshavethe sametypesof emissionsunits. Someunits in the stateare

subjectto New SourcePerformanceStandards(“NSPS”), perhapsNew SourceReview(“NSR”)

or Preventionof SignificantDeterioration(“PSD”), or otherstateor federalprograms,while
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othersare not. Applicablerequirementsmaydiffer becauseof geographiclocation. As a result,

the appealsof thesepermitsfiled with the Boardwill be equallyas repetitiouswith elementsof

uniquenessreflecting the stations. Further,the issueson appealspanthe gamutof simple

typographicalerrorsto extremelycomplexquestionsof law. Petitioner’spresentationin this

appealis by issueper unit type, identifying the permit conditionsgiving riseto the appealandthe

conditionsrelatedto them that would be affected,shouldtheBoardgrantPetitioner’sappeal.

Petitionerappealsall conditionsrelatedto the conditionsgiving rise to the appeal,however,

whethersuchrelatedconditionsareexpresslyidentified or not below.

15. The Act doesnot requireapermitteeto haveparticipatedin the publicprocess;it

merelyneedsto object, after issuance,to aterm or condition in a permitin order to havestanding

to appealthe permit issuedto him. SeeSection40.2(a)of the Act (the applicantmayappeal

while othersneedto haveparticipatedin thepublic process).However,Midwest Generation,as

will be evidencedby the administrativerecord,hasactivelyparticipatedto theextentallowedby

the Agency in the developmentof this permit. In someinstances,asdiscussedin furtherdetail

below,the Agencydid not provideMidwestGenerationwith aviableopportunityto comment,

leavingMidwestGenerationwith appealas its only alternativeas ameansof rectifying

inappropriateconditions. Theseissuesareproperlybeforethe Boardin thisproceeding.

16. Section39.5(7)(d)(ii)of the Act grantsthe Agencythe authorityto “gapfill.”

“Gapfilling” is the inclusion in the permitof periodicmonitoringrequirements,wherethe

underlyingapplicablerequirementdoesnot includethem. This languagefaithfully reflects40

CFR § 70.6(a)(iii)(B), the subjectof litigation in AppalachianPowerCompanyv. EPA,208 F.3d

1015 (D.C. Cir. 2000). The court in AppalachianPowerfound thatstateauthoritiesare
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precludedfrom includingprovisionsin permitsrequiringmorefrequentmonitoring4thanis

requiredin the underlyingapplicablerequirementunlessthe applicablerequirementcontainedno

periodic testingor monitoring, specifiedno frequencyfor testingor monitoring,or requiredonly

a one-timetest. AppalachianPowerat 1028.

17. The AppalachianPowercourt alsonotedthat “Title V doesnot imposc

substantivenewrequirements”andthat testmethodsandthe frequencyat whichtheyare

required“are surely‘substantive’requirements;they imposedutiesandobligationson thosewho

areregulated.”AppalachianPowerat 1026-27. (Quotationmarksandcitationsin original

omitted.) Thus,wherethe permittingauthority,herethe Agency,becomesover-enthusiasticin

its gapfilling, it is imposingnew substantiverequirementscontraryto Title V.

18. The Agency,indeed,hasengagedin gapfilling, as someof the Board’sunderlying

regulationsdo not providespecificallyfor periodic monitoring. C.J, 35 Ill.Adm.Code

2l2.SubpartE. However, the Agencyhasalsoengagedin over-enthusiasticgapfilling in some

instances,as discussedin detail below. Theseactionsarearbitraryandcapriciousandarean

unlawful assumptionof regulatoryauthoritynot grantedby Section39.5 of the Act. Moreover,

contraryto AppalachianPower,they,by their nature,unlawfully constitutethe impositionof

newsubstantiverequirements.WherePetitioneridentifiesinappropriategapfilling as the basis

for its objectionto a term or conditionof the permit,Petitionerrequeststhat theBoardassume

this precedingdiscussionof gapfilling as partof that discussionof the specific term or condition.

19. In anumberof instancesspecifically identified anddiscussedbelow, the Agency

hasfailed to provide requiredcitationsto the applicablerequirement.“Applicable requirements”

are thosesubstantiverequirementsthat havebeenpromulgatedor approvedby USEPApursuant

Note that testingmay beatype of monitoring. See Section39.5(7)(d)(ii)of theAct.
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to the CleanAir Act which directly imposerequirementsuponasource,including those

requirementsset forth in the statuteorregulationsthatare part of the Illinois SIP. Section

39.5(1). GeneralproceduraL-typerequirementsor authorizationsarenot substantive“applicable

requirements”andarenot sufficientbasisfor asubstantiveterm or conditionin thepermit.

20. The Agencyhascited generallyto Sections39.5(7)(a),(b), (e),and(t) of the Act

or to Section4(b) of the Act, but it hasnot cited to thesubstantiveapplicablerequirementthat

servesas the basisfor the contestedconditionin thepermit. Only applicablerequirementsmay

be includedin the permit?andthe Agency is requiredby Title V to identify its basisfor

inclusionof a permit condition(Section39.5(7)(n)). If the Agencycannotcite to theapplicable

requirementandthe conditionis not propergapfilling, the conditioncannotbe includedin the

permit. The Agencyhasconfusedgeneraldata-andinformation-gatheringauthoritywith

“applicablerequirements.”Theyare not thesame. Section4(b) of the Act cannothe convened

into an applicablerequirementmerelybecausethe Agencyincludesit as the basisfor a

condition. Failure to cite the applicablerequirementis groundsfor the Boardto remandthe term

orcondition to the Agency.

21. Moreover,the Agency’sassertionin the ResponsivenessSummarythat its general

statutoryauthority servesas its authority to includeconditionsnecessaryto “accomplishthe

purposesof theAct” misstateswhatis actuallyin the Act. ResponsivenessSummary,p. 15; see

Section39.5(7)(n). Section39.5(7)(a)saysthat thepermit is to containconditionsnecessaryto

“assurecompliancewith all applicablerequirements.”(Emphasisadded.)Forthe Agency to

assumebroaderauthoritythanthatgrantedby the Act is unlawful andarbitraryandcapricious.

AppalachianPower, 208 F.3dat 1026.
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22. Anothergeneraldeficiencyof the CAAPP permittingprocessin Illinois is the

Agency’s rethsalto developandissuea formal statementof basisfor the permit’sconditions.

This statementof basisis to explainthepermittingauthority’srationalefor the termsand

conditionsof thepermit. It is to explainwhy the Agencymadethe decisionit did,andit is to

providethepermitteetheopportunityto challengethe Agency’s rationaleduring the permit

developmentprocessor commentperiod. Title V requiresthepermittingauthorityto provide

sucha statementof basis. Section39.5(7)(n)of the Act. The Agency’safter-the-fact

conglomerationof the very short projectsummaryproducedat public notice,the permit,andthe

ResponsivenessSummaryarejust not sufficient. When the permitteeandthe public are

questioningrationalein comments,it is evidentthat the Agency’sview of a statementof basisis

not sufficient. Further,the ResponsivenessSummaryis preparedafter the fact; it is not provided

duringpermitdevelopment.Therefore,it cannotserveas thestatementof basis. The lackof a

viablestatementof basis,denyingthe permitteenoticeof the Agency’sdecision-making

rationaleandthe opportunityto commentthereon,makesthe entirepermit defectiveandis, in

and of itself, abasisfor appealandremandof the permit andstayof the entirepermit.

A. issuanceand Effective Dates
(Cover Page)

23. The Agency issuedthe CAAPP permit that is the subjectof this appealto

MidwestGeneration/CrawfordGeneratingStationon September29, 2005,at 7:18 p.m. The

Agencynotified MidwestGenerationthat the permitshadbeenissuedthroughemailssentto

MidwestGeneration.The emailsindicatedthat the permitswereavailableon USEPA’swebsite,

whereIllinois’ permitsarehoused. However,that was not the case. MidwestGenerationwas

not ableto locatethe permitson the websitethatevening.
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24. The issuancedateof the permitsbecomesimportantbecausethat is alsothe date

that commencesthe computationof time for filing an appealof the permit andfor submitting

certaindocuments,accordingto languagein the permit, to the Agency. USEPA’swebsite

identifiesthat dateas September29, 2005. If that dateis alsothe effectivedate,manyadditional

deadlineswould be triggered,including the expirationdateaswell as the dateby which certain

otherdocumentsmustbesubmittedto theAgency. Morecritical, however,is the fact that once

the permit becomeseffective,MidwestGenerationis obliged to comply with it, regardlessof

whetherit hasanyreeordkeepingsystemsin place,anyadditionalcontrol equipmentthat might

benecessary,new compliancerequirements,andso forth. It took theAgencyovertwo yearsto

issuethe final permit; the first draft permit was issuedJune4,2003. Overthatcourseof time,

thc Agencyissuednumerousversionsof the permit,andit haschangedconsiderably.Therefore,

it is unreasonableto expectMidwestGenerationto haveanticipatedthe final permit to thedegree

necessaryfor it to havebeenin complianceby 7:18 p.m. on September29, 2005.

25. Moreover,publicationof the permit on awebsiteis not “official” notification in

Illinois. The companycannotbe deemedto “have” thepermit until the original,signedversion

of thepermit hasbeendelivered. NeitherIllinois’ rulesnor the Act havebeenamendedto reflect

electronicdelivery of permits. Therefore,until the permitis officially deliveredto the company,

it shouldnot be deemedeffective. Crawford’sCAAPP permitwas officially deliveredvia the

U.S. PostalServiceon October3, 2005.

26. Neitherthe Act northe regulationsspecifywhenpermitsshouldbecomeeffective.

Prior to the adventof Title V. however,sourceshavenot beensubjectto suchnumerousand

detailedpermit conditionsandexposedto enforcementfrom somanysides. UnderTitle V, not

only the Agency throughthe AttorneyGeneral,but alsoUSEPA andthe generalpublic canbring
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enforcementsuitsfor violation of theleastmatterin the permit. Ifthe issuancedateis the

effectivedate,this hasthe potentialfor tremendousconsequencesto thepermitteeandis

extremelyinequitable.

27. If the effectivedateof the permitis September29, 2005,this alsowould createan

obligationto performquarterlymonitoringandto submitquarterlyreports(cf Condition 7.1.10-

2(a)), for the third quarterof 2005,consistingof lessthan30 hoursof operation. The

requirementto performquarterlymonitoring,recordkeeping,andreportingfor a quarterthat

consistsof lessthan30 hoursof operation,assumingthe permitteewould evenhavecompliance

systemsin placesoquickly afterissuanceof the permit, is overly burdensomeandwould not

benefit the environmentin anymanner. Therefore,the requirementis arbitraryandcapricious.

28. A moreequitableandlegal approachwould befor the Agencyto delaythe

effectivedateof a final permit for a periodof time reasonablysufficientfor sourcesto implement

anynew compliancesystemsnecessarybecauseof the termsof the permitor at leastuntil the

timefor the sourceto appealthe permithasexpired,sothat an appealcanstaythe permit until

the Boardcanrule.

29. Consistentwith the APA, the effectivedateof the permit, contestedherein,is

stayed,andMidwestGenerationrequeststhat theBoard orderthe Agency to establishan

effectivedatesomeperiodoftime afterthepermitteehasreceivedthe permitfollowing remand

andreissuanceof thepermit to allow thepermitteesufficient time to implementthe systems

necessaryto complywith all requirementsin this very complexpermit.
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8. Overall Source Conditions
(Section5)

(i) Recordkeepingof and Reporting HAP Emissions

30. The CAAPP permit issuedto the CrawfordGeneratingStation requiresMidwest

Generationto keeprecordsof emissionsof mercury,hydrogenchloride,andhydrogenfluoride —

all FlAPs — andto report thoseemissionsat Conditions5.6.1(a)and(b) (rccordkeeping)and 5.7.2

(reporting). The Agencyhasnot providedaproperstatutoryor regulatorybasisfor these

requirementsotherthanthe generalprovisionsof Sections4(b) and 395(7)(a),(b), and (e) of the

Act. Citationsmerelyto the generalprovisionsof theAct do not createan “applicable

requirement.”

3 I. In fact, thereis no applicablerequirementthat allows the Agency to requirethis

recordkeepingand reporting Thereareno regulationsthatlimit emissionsof I-lAPs from the

CrawfordGeneratingStation. While USEPAhasrecentlypromulgatedthe CleanAir Mercury

Rule(“CAMR”) (70 Fed.Reg.28605(May 18,2005)),Illinois hasnot yet developedits

correspondingregulations.The Agencycorrectlydiscussedthisissuerelativespecificallyto

mercury in the ResponsivenessSummaryby pointingout that it cannotadd substantive

requirementsthroughaCAAPP permit or through its oblique referenceto the CAMR. See

ResponsivenessSummaryin the AdministrativeRecord,p. 21. However,the Agencywas

incorrectin its discussionin the ResponsivenessSummaryby stating thatit canrely upon

Section4(b), the authorityfor theAgencyto gatherinformation,asa basisfor requiring

recordkeepingandreportingof mercuryemissionsthroughthe CAAPP permit. The Agencyhas

confusedits authorityto gatherdatapursuantto Section4(b) and its authorityto gapfill to assure

compliancewith thepermitwith the limitation on its authorityunderTitle V to includecmJ~

“applicablerequirements”in aTitle V permit. SeeAppalachianPower. Evenby including only
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reeordkeepingand reportingof HAP emissionsin the permit,the Agencyhasexceededits

authorityjust as seriouslyas if it hadincludedemissionslimitations for HAPs in the permit,

Section4(b) doesnot providethe authority to imposethis conditionin a CAAPP permit.

32. Further,the Agency’sown regulations,which arepart of the approvedprogramor

SIPfor its Title V program,precludetheAgency &om requiring thereeordkeepingandreporting

of HAP emissionsthat it hasincludedat Conditions5.6.1(a)and(b) and 5.7.2. TheAgency’s

Annual EmissionsReportingrules, 35 lll.Adm.CodePart254, which Condition 5,7.2 specifically

addresses,stateas follows:

ApplicablePollutantsfor Annual EmissionsReporting

EachAnnual EmissionsReportshall include applicable
informationfor all regulatedair pollutants,as definedin Section
39.5 of the Act [415 ILCS 5/39.~1,exceptfor the followiflg
pollutants:

b) A hazardousair pollutant emittedby anemissionunit that
is not subjectto aNationalEmissionsStandardfor
HazardousAir Pollutants(NESHAP)or maximum
achievablecontrol technology(MACT). For purposesof
this subsection(b), emissionunits that arenot requiredto
control or limit emissionsbut are requiredto monitor,keep
records,or undertakeotherspecific activitiesare
consideredsubjectto suchregulationor requirement.

35 Ill.Adm.Code§ 254.120(b). (Bracketsin original; emphasisadded.) Powerplantsarenot

subjectto anyNESHAPsor MACT standards.See69 Fed.Reg.15994(March 29, 2005)

(USEPAwithdrawsits listing of coal-firedpowerplantsunderSection112(c) of theCleanAir

Act). TheAgency hasnot citedanyother applicablerequirementthatprovidesit with the

authorityto requireMidwest Generationto keeprecordsof andreportHAP emissions.

Therefore,pursuantto the provisionsof § 254.120(b)ofthe Agency’s regulations,the Agency

hasno regulatorybasisfor requiringthe reportingof HAPs emittedby coal-firedpowerplants.
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33. Consistentwith the APA, Conditions5.6.1(a)and(b) in tow andCondition 5.7.2

as it relatesto reportingemissionsof MAPs in the Annual EmissionReport,contestedherein,are

stayed,andMidwestGenerationrequeststhat the Boardorderthe Agencyto amendthe permit

accordingly.

(ii) Retention and Availability of Records

34. Conditions5.6.2(b)and(c) switch theburdenof copyingrecordsthe Agency

requestsfrom tile Agency,as statedin Condition 5.6.2(a),to the permittee. While Midwest

Generationgenerallydoesnot objectto providing the Agencyrecordsreasonablyrequestedarid

is reassuredby the Agency’sstatementin the ResponsivenessSummarythat its “on-site

inspectionof recordsand~itten or verbalrequestsfor copiesof recordswill g~ncrallyoccurat

reasonabletimesandbe reasonablein natureandscope”(ResponsivenessSummary,p. 18)

(emphasisadded),MidwestGenerationmaynot beableto print andprovidedatawithin thespan

of an inspector’svisit wherethe recordsareelectronicandincludevastamountsof data.

Moreover,mostof theelectronicrecordsarealreadyavailableto the Agencythroughits ownor

(]SEPA’s databases,andwherethis is theease,MidwestGenerationshould not berequiredto

againprovidethe data absentits loss for someunforeseenreason,andcertainlyshouldnot to

haveto printout theinformation. Further,MidwestGenerationis troubledby the qualifier

generallythattheAgency includedin its statement, It implies that the Agencymaynot always

choosereasonabletimes,nature,andscopeof theserequests.

35. Consistentwith theAPA, Conditions5.6.2(b)and(c), contestedherein,arc

stayed,andMidwestGenerationrequeststhat the Boardorder the Agencyto amendthem in a

mannerto correctthe deficienciesoutlinedabove.
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(iii) Submissionof Blank Record Forms to the Agency

36. MidwestGenerationmaybeconfusedas to what the Agencyexpectswith respect

to Condition 5.6.2(d). SeeCondition 5.6.2(d). MidwestGeneration’sfirst interpretationof this

condition was that the Agencywasrequiringsubmissionof the recordsthat arerequiredby

Conditions7.1.9,7.2.9,7.3.9, 7.4.9,7.5.9, 76.9, and7.7.9. However,upon rereadingCondition

5.6.2(d),MidwestGenerationhascometo believethatthroughthiscondition, the Agency is

requiringMidwestGenerationto submitblankcopiesof its records,apparentlyso thatthe

Agencycancheckthem for form andtypeof content. If this latter is thecorrectinterpretationof

thiscondition, the conditionis i~macceptabIe,as the Agencydoesnot havetheauthorityto

overseehow MidwestGenerationconductsits internalmethodsof compliance.Thereis no basis

in lawfor sucharequirementand it mustbedeleted.

37. Eachcompanyhasthe rightandresponsibilityto developandimplementinternal

recordkeepingsystems.Eventhe mostunsophisticatedcompanyhasthe right to developand

implementinternalrecordkeepingsystemsandbearsthe responsibilityfor any insufficieneicsin

doing so. Absenta statutorygrantor thepromulgationof reportingformats throughrulemaking,

the Agencyhasno authorityto overseethe developmentof recordkeepingor reportingformats.

TheAgencyhasthe authorityto requirethat certaininformationbe reportedbut citesto no

authority,becausethereis none,to supportthis condition.

38. Nor doesthe Agencyprovidea purposefor thiscondition— which servesas an

excellentexampleof whya detailedstatement-of-basisdocumentshouldaccompanythe CAAPP

permits,including the drafts, as requiredby Title V. Onecanassumethat theAgency’s purpose

for thisconditionis to reviewrecordsthatpermitteesplanto keepin supportof the various

recordkeepingrequirementsin thepermit in orderto assurethat theyareadequate.However,
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thereis no regulatoryor statutorybasis for the Agencyto do this, andit hascited none.

Moreover,if the Agency’spurposefor requiring thissubmissionis to determinethe adequacyof

recordkeeping,thenwithout inherentknowledgeof all thedetailsof anygiven operation,it will

be difficult for the Agencyto determinethe adequacyof recordkeepingfor the facility through

an off-site review. If the Agencyfinds recordsthat aresubmittedduring theprescribedreporting

periodsinadequate,the Agencyhasa remedyavailableto it throughthe law. It canenforce

againstthe company.That is the risk thatthe companybears.

39, Further, if the companyis concernedwith the adequacyof its planned

recordkeeping,it canaskthe Agency to provideit somecounsel. Providingsuchcounselor

assistanceis a statutoryfunctionof theAgency. Even then,however,the Agencywill qualify its

assistancein orderto attemptto avoid relianceon the partof thepermitteeshouldtherebe an

enforcementactionbrought. An interpretationof this conditioncould be thatby providingblank

recordkeepingformsto the Agency,absentacommunicationfrom theAgency thatthey are

inadequate,enforcementagainstthe permittecfor inadequaterecordkeepingis barred,so long as

the formsarefilled out,becausetheyarecoveredby thepermit shield.

40. Additionally, the AgencyhasviolatedMidwestGeneration’sdueprocessrights

underthe Constitutionby requiringsubmissionof thesedocumentsbeforeMidwestGeneration

hadtheopportunityto exerciseits right to appealthecondition, as grantedby the Act at Section

40.2of the Act. The Act allowspermittees35 daysin which to appealconditionsof thepermit

to which it objects.The Agency’s requirementat Condition5.6.2(d)thatMidwest Generation

submitblank formswithin 30 daysof issuanceof the permitsignificantly underminesMidwest

Generation’sright to appeal— andthe effectivenessof that right — or forcesMidwestGeneration

to violatethe termsandconditionsof the permit to fully preserveits rights. Althoughthe
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conditionis stayed,becausethe appealmay not he filed until 35 daysafter issuance,therecould

at leastbea questionas to whetherMidwestGenerationwas in violation from the tinie the report

was dueuntil theappealwasfiled. MidwestGenerationsubmitsthat the stayrelatesback to the

dateof issuance,but it is improperto evencreatethis uncertainty. This deniesMidwest

Generationdueprocessand so is unconstitutional,unlawful, andarbitraryandcapricious.

41. Consistentwith the APA, Condition5.6.2(d),contestedherein,is stayed,and

MidwestGenerationrequeststhat the Boardorder the Agencyto deleteit from thepermit. In the

alternative,MidwestGenerationrequeststhat the Boardinterpretthis conditionsuchthat if the

Agency fails to communicateanyinadequaciesit finds in blank recordkeepingformssubmitted

to it, enforcementagainstMidwestGenerationfor inadequaterecordsis barred,so long as those

recordswerecompleted,as apart of the permit shield.

C. NOx SIP Call
(Section 6.1)

42. Condition6.1.4(a)says,“Beginning in 2004,by November30of eachyear

While thisis atrue statement,i.e., the NOx tradingprogramin Illinois commencedin 2004,it is

inappropriatefor the Agency to includein the permita conditionwith aretroactiveeffect. By

includingthis pastdatein an enforceablepermit condition,the AgencyhasexposedMidwest

Generationto potentialenforcementunderthis permit for actsor omissionsthat occurredprior to

theeffectivenessof this permit. It is unlawful for the Agency to requireretroactivecompliance

with pastrequirementsin a new permitcondition. LakeEnvtl., Inc. v TheStateofIllinois, No.

98-CC-S179, 2001 WL 34677731,at 8 (Ill.Ct.Cl. May 29, 2001) (stating“retroactive

applicationsaredisfavoredin the law, andarenot ordinarily allowedin theabsenceof language

explicitly so providing. The authoringagencyof administrativeregulationsis no lesssubjectto

thesesettledprinciples of statutoryconstructionthananyotherarm of government.”)This
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languageshouldbe changedto referto the first ozoneseasonoccurringuponeffectivenessof the

permit,which, for example,if thepermit appealis resolvedbeforeSeptember30, 2006,would be

the 2006ozoneseason.Ratherthanincluding a specificdate,MidwestGenerationsuggeststhat

the conditionmerelyreferto the first ozoneseasonduringwhichthe permit is effective.

43. For thesereasons,Condition6.1.4(a) is stayedpursuantto the APA, andMidwest

Generationrequeststhat the Boardorderthe Agency to amendthe languageto avoid retroactive

compliancewith pastrequirements.

D. Boilers
(Section7.1)

(I) Opacity as a Surrogate for PM

44~ Historically, powerplants andothertypesof industryhavedemonstrated

compliancewith emissionslimitationsfor PM throughperiodicstack testsandconsistent

applicationof good operatingpractices. Prior to the developmentof the CAAPPpermits,opacity

waspriniarily a qualitativeindicatorof the possibleneedfor further investigationof operating

conditionsor evenfor the needof new stacktesting. However,in theiterationsof the permit

sincethe publicationof the October2003 proposedpermit, the Agencyhasdevelopedan

approachin which opacityservesas aquantitativesurrogatefor indicatingexceedancesof the

PM emissionslimitation. For the first time in theAugust2005 proposedpermit,the Agency

requiredPetitionerto identify the opacitymeasuredat the
95

th percentileconfidenceintervalof

the measurementof compliantPM emissionsduring the last andotherhistoricalstacktestsas the

upperboundopacitylevel thattriggersreportingof whetherthere~ havebeenan exceedance

of the PMlimit without regardforthe realisticpotentialfor a PMexceedance.Thesereporting

requirementsarequite onerous,particularlyfor theunitsthat testedat the lowestlevels of PM
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andopacity. The inclusionof theseconditionsexceedsthe scopeof theAgency’sauthorityto

gapfill and soare arbitraryandcapriciousand mustbe strickenfrom the permit.

45. Theprovisionsrequiringthe useof opacityaseffectively asurrogatefor PMare

found in Conditions7.1.9(c)(ii), linked to Condition7.1.4(b),which containsthe emissions

limitation for PM; 7.1,9(c)(iii)(B), alsolinked to Conditions7.1.4(b)and7.l.9(c)(ii); 7.1.10-1(a),

linked to Condition7.1.10-3(a);7.l.l0-2(a)(i)(E), linkedto Conditions7.l.9(c)(iii)(B) and

7.1.9(c)(ii); 7.1.10-2(d)(v) generally;7.1.10-2(d)(v)(C),requiringanexplanationof thepresumed

numberandmagnitudeof opacityandPM exceedancesandspeculationas to thecausesof the

exceedances;7.1.1 0-2(d)(v)(D), requiringadescriptionof actionstakento reduceopacityand

PM exceedancesand anticipatedeffect on future exceedances;7.1.10-3(a)(ii), requiringfollow-

up reportingwithin 15 daysafter anincidentduring whichtheremayhavebeenaPM

exceedancebaseduponthis upperboundof opacity;and7.1.12(b),relying on continuousopacity

monitoringpursuantto Condition 7.1.8(a),PM testingto determinethe upperboundof opacity,

and the recordkeepingconditionsdescribedaboveto demonstratecompliancewith thePM

emissionslimitation.

46. No one canprovideareliable,exactPM concentratjonlevelanywherein the

UnitedStatestodayoutsideof stacktesting. Obviously,it is impossibleto continuouslytesta

stack to determinea continuouslevel of PM emissions,andit would beunreasonablefor the

Agencyor anyoneelse to expectsuch. Pursuantto someof the consentdecreessettlinga

numberof USEPA’senforcementactionsagainstcoal-firedpowergenerators,somecompanies,

including onein Illinois, are testingcontinuousPM monitoringdevices.6Noneof these

6 Cf ¶ 89 of the consentdecreeenteredin US. v. Illinois Power Company, Civ. ActionNo. 99-833-MJR

(S.D. III.) found in the Agency’sadministrativerecordof Dynegy Midwest Generation’s(“Dynegy”) appealsofits
permits,filed on or aboutthe samedayasthis appeal. See AdministrativeRecord,
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companies,accordingto their consentdecrees.is requiredto rely on thesePM continuous

emissionsmonitoringsystems(“CEMS”) to determinetheir currentPM emissionslevels.7 The

PMCEMS arenot yet at a point of refinementwheretheycanevenbeconsideredcredible

evidenceof PMemissionslevels;at least,we arenot awareof anycasein which governmentor

citizenssuingunder Section304of the CleanAir Act haverelied upon PM CEMSas thebasisof

a casefor PM violations. As a result,sourcesmustrely upon the continuityor consistencyof

conditionsthat occurredduringasuccessftlstacktestto providereliableindicationsof PM

emissionslevels.

47. Historically, opacityhasneverbeenusedasa reliable,quantitativesurrogatefor

PM emissionslevels. TheAgency itself acknowledgedthat opacity is not a reliableindicatorof

PM concentrations.SeeResponsivenessSummary,pp. 15-16,42-44.~MidwestGeneration

agreeswith theAgencythatincreasingopacitymayindicatethat PMemissionsare increasing,

but this is not alwaysthe casenoris a given opacity level an indicatorof a given PMlevel atany

given time, let aloneat differenttimes. MidwestGeneration’scurrentoperatingpermitsrequire

triennialPM stacktesting,to beperformedwithin 120 daysprior to expirationof thepermit,

which hasan expirationdatethreeyearsfollowing issuance.This requirementcomprises

periodicmonitoring. Relyingon stacktestingandoperationalpracticesis currentlythe bestand

mostappropriateapproachto assuringcompliancewith PM emissionslimitations. Moreover, the

TheAgency’s requirementthatDynegyrely on uncertifiedPM CEMS is includedin Dynegy’sappeals.

“[S]ettirig a specific level of opacitythat is deemedto be equivalentto the applicablePM emissionlimit
is not possibleon a variety of levels, . , . It would alsobe inevitablethat such an actionwould be flawed asthe

operationof a boiler maychangeover time andthecoal supplywill alsochange,affectingthenatureandquantityof
the ashloadingto the ESP. Thesetypeof changescannotbe prohibited,as they are inherentin the routine operation
of coal~tiredpower plants. However, such changes could invalidate any pre-establishedopacity value.”
ResponsivenessSummary,p. 44.
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compliancemethodfor PM emissionslimitations in the NSPSis only throughstacktesting,not

throughopacity as a surrogatefor PM.

48. Despitethe Agency’simplicationsto thecontraryin theResponsiveness

Summary(seeResponsivenessSummary,pp. 42-44), the permitdoesmakeopacitya surrogate

for PM compliance. When theAgencyrequiresevenestimatesof PM levelsor guessesas to

whetherthereis an exceedanceof PM basedupon opacity,opacityhasbeenquantitativelytied to

PM compliance.Further,the opacity level triggersreportingthat theopacity/PM surrogatelevel

hasbeenexceededandso theremay havebeenanexceedanceof the PM level regardlessof any

evidenceto thecontrary. For example,if theopacity/PMsurrogatelevel of, say, 15% is

exceeded,this musthe reporteddespitethe fact that all fields in the electrostaticprecipitator

wereon andoperating,stacktestingindicatedthat the PM emissionslevelat the
95

th percentile

confidenceinterval is 0.04 lh/mmBtulhr,andthe likelihood that therewas an exceedanceof the

PM emissionslimitation of 0.1 lb/mmBtulhris extremelylow. Thepurposeof suchreporting

eludesPetitioner. It doesnot assurecompliancewith the PM limit andso inclusionof these

conditionsexceedstheAgency’s gapfilling authorityand is, thus,unlawful andarbitraryand

capricious. Moreover,this unnecessaryreportingrequirementis anew substantiverequirement,

accordingto AppalachianPower, not allowedunderTitle V.

49. Contraryto the Agency’sassertionin the ResponsivenessSummarythat opacity

providesa“robust meansto distinguishcomplianceoperationof acoal-firedboilerandits ESP

from impairedoperation”(ResponsivenessSummary,p. 43), the robustnessis actuallyperverse.

Relyinguponopacityas a surrogatefor PMemissionslevelshastheperverseresult ofpenalizing

the best-operatingunits. That is, the units for whichthe stacktestingresultedin very low

opacityandvery low PM emissionslevelsarethe units for which this additionalreportingwill be
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mostfrequentlytriggered. Forexample,stacktestingat oneof MidwestGeneration’sunits

measuredPMemissionsof 0.008 lb/mmBtu andthe opacityduringthe testatthe
95

th percentile

confidenceinterval was 1%. Thisconditionin the permitwould require MidwestGenerationto

submita report for everyoperatinghour for the quarter,over2,180reportsfor thethird quarter

of 2005,statingthat theunit ~y haveexceededthe PM. Clearly, thisconditionwill result in

overly burdensomereportingthat servesno purpose.As such,it exceedsthe Agency’sauthority

to gapuill, is unlawful, andis arbitraryandcapricious.

50. Further, thisconditioneffectivelycreatesa falselow opacity limitation. In order

to avoidthe implication thattheremayhavebeenanexceedanceof the PM limit, the opacity

limit becomesthat level that is theupperboundat the95th percentileconfidenceinterval in the

PM testing. By including theseconditions,the Agencyhascreateda new,substantive

requirementwithout havingcompliedwith properrulemakingprocedures.This is unlawful and

beyondthe scopeof the Agency’sauthorityunderSection39.5 of the Act andTitle V of the

CleanAir Act. It alsoviolatestheprovisionsof Title VII of the Act. SeeAppalachianPower.

51. Theseconditionsinvite sourcesto performstacktestingunderoperating

conditionsthat are lessthannormal,/.e.,to “detune” the units, to pushthe boundsof compliance

with the PM limit in orderto avoidthe umlecessaryrecordkeepingandreportingthe conditions

require,particularlyfor the typically bestoperatingunits. That is, to identiI~’morerealistically

the operatingconditionsthat wouldresultin emissionscloserto the PM limit,9 Midwest

Generationwould haveto performstacktestswith someelementsof the ESPturnedoff, even

Midwest Generation’spolicy is that theboilersbeoperatedin a compliantmanner. During stacktests,
Midwest Generationhasconsistentlyoperatedtheboilers in a normalmode,meaningthatall pollution control
devicesareoperating,theboiler is operatingat normal andmaximum load, andsoforth. PM testresultstypically
arenowherenearthePM limit. PM emissionslevelsduring Crawford’s last stacktestswereat0.057 lb/mmBtu for
Unit 7 and0.069 IbfmmBtu at Unit 8,well in compliancewith the PM limitation.
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thoughthey wouldnot he turnedoff duringnormaloperation. ‘l’esting in a mannerthat generates

resultscloseto the PM limit may result in opacitythatexceedstheopacity limit, Nevertheless,

in orderto avoid the unnecessaryandclearlyarbitraryand capriciousrecordkeepingand

reportingrequirementsincludedin theseconditions,suchstacktestingis called for, despitethe

fact that theresultsof suchtestswill not reflect normaloperationof the boilers. This is counter-

intuitive, andit took MidwestGenerationquitesometimeto graspthatthis is, at leastindirectly,

whattheseconditionscall for. It is so counter-intuitiveasto be theantithesisof good air

pollution control practices,yet this is what theAgency is essentiallydemandingwith these

conditions. Moreover,arguably,sourcescould operateat thesedetunedlevelsandstill he in

compliancewith their permitsand the underlyingregulationsbut emit morepollutantsinto the

atmospherethantheytypically do now. Thisresult illustratesthe perversityof the condition.

52. Periodicstacktestingandgood operationalpracticesfill the gap. Periodicstack

testingaccordingto the schedulein Condition 7.1.7(a)(iii)is sufficient to assurecompliancewith

the PM limit andsatisfythe periodicmonitoringrequirementsof Section39.5(7)(d)(ii)of theAct

accordingto theAppalachianPowercourt. In fact, “periodicstacktesting” is the Agency’sown

phrasein Condition 7.1.7(a)(iii) andis consistentwith the findings ofAppalachianPower.

53. Conditions7.1.10-2(d)(v)(C)and(D) in particularare repetitiousof Condition

7.1.10-2(d)(iv). Both requiredescriptionsof the sameincidentandprognosticationsas to how

the incidentscanbe preventedin the future. Onesuchrequirement,Condition 7.1.10-2(d)(iv), is

sufficientto addressthe Agency’sconcern,althoughMidwestGenerationalso objectsto

Condition 7.1.10-2(d)(iv) to the extentthat it requiresreportingrelatedto the opacity surrogate.

54. As with Condition 5.6.2(d)discussedabove,Condition 7.1.9(c)(ii) denies

MidwestGenerationdueprocess.Condition 7.1.9(c)(ii) requiresthatthe
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[r]ecords.. . that identify the upperboundof the 95%confidence
interval (usinga normaldistributionand 1 minuteaverages)for
opacitymeasurements. . . , consideringanhour of operation,
within which compliancewith [the PM limit:] is assured,with
supportingexplanationanddocumentation.. , . shallbesubmitted
to the Illinois EPA in accordancewith Condition 5.6.2(d).

Obviously,if Condition5.6.2(d)deniesMidwestGenerationdueprocess,Condition 7. l.9(c)(ii)

doesas well for the samereasons.MidwestGenerationwas not grantedthe opportunityto

appealthe condition beforeit was requiredto submitto the Agency informationthat Midwest

Generationbelievesis not useful or reliable. MidwestGenerationis particularlyloatheto

providethe Agencywith this informationbecauseit believesthat the informationwill he

misconstruedandmisused.

55. Finally, Condition 7.1.10-2(d)(vi) requiresMidwestGenerationto submita

glossaryof “commontechnicaltermsusedby thePermittee”as part of its reportingof

opacity/PMexceedanceevents. If the termsare“common,” it eludesMidwestGenerationas to

why, then,theyrequire definition, Moreover,this requirementdoesnot appearanywhereelsein

the permit. If “commontechnicalterms” do not requiredefinitionin othercontextsin this

permit, thensurelytheydo not requiredefinition in thiscontext. This requirementshouldbe

deletedfrom the permit.

56. Consistentwith the APA, Conditions7.1.9(c)(ii), 7.1.9(c)(iii)(B), 7.1.10-1(a),

7.1.10-2(a)(i)(E), 7.1.10-2(d)Qv),7.1.10-2(d)(v),7.1.1O-2(d)(v)(A), 7.1.10-2(d)(v)(B),7.1.10-

2(d)(v)(C), 7.1.10-2(d)(v)(D),7.1.10-2(d)(vi),7.1.10-3(a)(ii),and7.1.12(b),contestedherein,

andanyotherrelatedconditionsthat theBoardfinds appropriateare stayed,andMidwest

Generationrequeststhat the Boardorder the Agencyto deletetheseconditions.
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(ii) ReportingtheMagnitudeof PM Emissions

57. Somewhatconsistentwith its direction for PM, or, charitably,arguablyso, the

AgencyalsorequiresMidwest Generationto determineandreporttile magnitudeof PM

emissionsduringstartupandoperationduringmalfunctionandbreakdown.SeeConditions

7.1.9(g)(i), 7.1.9(g)(ii)(C)(5), 7.1.9(h)(ii)(D)(3), and7.1.10-2(d)(iv)(A)(3). Compliancewith

theseconditionsis an impossibilityand,therefore,the inclusionof theseconditionsin the permit

is arbitraryandcapricious.MidwestGenerationdoesnot havea meansfor measuringthe

magnitudeof PM emissionsat anytime otherthanduringstack testing— not evenusing the

opacitysurrogate.Thereis not a certified,credible,reliablealternativeto stacktesting to

measurePM emissions.

58. Additionally, Condition 7.1.l0-2(d)(iv)(A)(5) requiresMidwest Generationto

identify “[tjhe meansby which the exceedance[of the PMemissionslimit] was indicatedor

identified, in addition to the level of opacity.” Midwest Generationbelievesthatthis meansthat

it mustprovideinformationrelativeto anyothermeans,besidesopacity — which, as discussedin

detail above,MidwestGenerationbelievesis an inappropriateandinaccuratebasisfor

determiningwhetherthereareexceedancesof the PM limit, let alonethe magnitudeof anysuch

exceedance— that MidwestGenerationreliedupon to determinetherewasan exceedanceof the

PM limit. Besidesstacktestingor perhapstotal shutdownof the ESP,therearenone.

59. Consistentwith the APA, Conditions7.1.9(g)(i), 7.1.9(g)(ii)(C)(5),

7.l.9(h)(ii)(D)(3), and 7.I.10-2(d)(iv),specifically7.l.l0-2(d)(iv)(A)(3) and(5), contested

herein,arestayed,andMidwestGenerationrequeststhat the Boardorderthe Agency to delete

theseconditionsfrom the permit.

-28-



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 2, 2005
* * * * * FCB 2006-56 * * * * *

(iii) PM Testing

60. MidwestGenerationinterpret.sthe languagein Condition7.1.7(a)(i)to meanthat

stacktestingthat occursafter December31, 2003,andbeforeMarch29,2006,satisfiesthe initial

testingrequirementincludedin thepermit. However,the languageis not perfectly clearand

should be clarified.

61. ~1’heAgencyhasincludedarequirementin the permit at Condition 7.1.7(b)(iii)

that MidwestGenerationperformtestingfor PM1O condensibles.’°First, this requirementis

beyondthe scopeof the Agency’sauthorityto include in a CAAPP permit, as suchtestingis not

an “applicablerequirement,”as discussedin detail below. Second,evenif the conditionwere

appropriatelyincludedin thepermit,which MidwestGenerationdoesnot by anymeansconcede,

the languageof Condition 7.1.7(b)~”is not clearas to the liming of therequiredtesting,largely

becauseCondition 7.1.7(a)(i) is not clear.

62. With respectto the inclusionof therequirementfor Method202 testingat

Condition 7.1.7(b)(iii) atall in a CAAPP permit, the Agencyhasexceededits authority,andthe

requirementshouldbe removedfrom the permit. At the least,the requirementshouldheset

asidein a state-onlyportionof the CAAPPpermit,althoughMidwestGenerationbelievesits

inclusion in anypermitwould be inappropriatebecausethereis no regulatoryrequirementthat

appliesPM1O limitations to theCrawford GeneratingStation,. In responseto commentson this

point, the Agencystatedin the ResponsivenessSummaryat page 18, “The requirementfor using

bothMethods5 and202is authorizedby Section4(b) of the EnvironmentalProtectionAct.”

°Ccndensib/eis the Board’sspelling in theregulationsand in scientificpublications,thus ourspellingof it

heredespite the Agency’s chosenspellingin the permit, which is the preferredspellingin the Webster’sdictionary.
See35 fll,Adm.Code § 212,108.

‘‘The asteriskis in thepermit.
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MidwestGenerationdoesnot questionthe Agency’sauthorityto gatherinformation. Section

4(b) of the Act says,

The Agencyshallhavethe duty to collect anddisseminatesuch
information,acquiresuchtechnicaldata,and conductsuch
experimentsas maybe requiredto carry out the purposesof this
Act, including ascertainmentof thequantity andnatureof
dischargesfrom anycontaminantsourceanddataon thosesources,
andto operateandarrangefor the operationof devicesfor the
monitoringof environmentalquality.

415 ILCS 5/4(b). However,thisauthoritydoesnot maketestingfor PM 10 condensiblesan

“applicable requirement”underTitle V. As discussedabove,an “applicablerequirement”is one

applicableto the permitteepursuantto a federalregulationor a SIP.

63. Further,simply becauseMethod202 is oneof USEPA’s referencemethodsdoes

not makeit an “applicablerequirement”pursuantto Title V, as the Agencysuggestsin the

ResponsivenessSummary. The structureof the Board’sPM regulationsestablishthe applicable

requirementsfor the CrawfordGeneratingStation. ‘l’he CrawfordGeneratingStationis subject

to the requirementsof35 Il1.Adm.Code212.SubpartE, ParticulateMatter Emissionsfrom Fuel

CombustionEmissionUnits. It is not andneverhasbeenlocatedin a PMI 0 nonattainment

area.12The Board’sPM regulationsare structuredsuchthatparticularPM1O requirementsapply

to identified sourceslocatedin the PMIO nonattainmentareas.13No suchrequirementsapply

now or haveeverappliedto the CrawfordGeneratingStation.

64. The measurementmethodfor PM, referencingonly Method 5 or derivativesof

Method5, is at 35 Ill.Adm,Code§ 212.110. This sectionof theBoard’srulesappliesto the

CrawfordGeneratingStation. The measurementmethodfor PM10, on the otherhand,is found

12 In fact, thereare no more PMIO nonattainmentareasin the state. See70 Fed.Reg.5554! and55545

(September22, 2005), redesignatingto attainmentthe Mccook andLakeCalumetnonattainmentareas,respectively.

° Presumahly,thesesourceswill remainsubjectto thoserequirementsaspartof Uhinois’ maintenanceplan.
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at 35 III.Adrn.Code § 212.108,MeasurementMethodsfor PM-lU EmissionsandConder1siblc

PM-b Emissions.~l’hissectionreferencesbothMethods5 and202, amongothers. Not subject

to PMIO limitations,the CrawfordGeneratingStationis not subjectto § 212.108,contraryto the

Agency’sattemptto expandits applicability in the ResponsivenessSummaryby stating,

“Significantly, the useof ReferenceMethod202 is not limited by geographicareaorregulatory

applicability.” ResponsivenessSummary,p. 18. This is certainlyatrue statementif oneis

performingatestof condensibtes.However,this statementdoesnot expandthe requirementsof

§ 212.110to includePM1O condensibletestingwhenthe limitations applicableto the source

pursuantto 212.SubpartE are for only PM, ~ PMIO. Therefore,thereis no basisfor the

Agencyto require in the CAAPPpermit,which is limited to including Qpjy applicable

requirementsandsuchmonitoring, recordkeeping,andreportingthat arenecessaryto assure

compliance,thatthe CrawfordGeneratingStationbetestedpursuantto Method202.

65. ‘fhe Agencyevenconcedesin the ResponsivenessSummarythatMethod202 is

not an applicablerequirement:

The inclusionof this requirementin theseCAAPPpermits,which
relatesto fill andcompletequantificationof emissions,doesnot
alter the testmeasurementsthatareapplicablefor determining

g~rnpliancewith PMemissionsstandardsandlimitations,which
gç~era1lvdo not includecondensable[sic] PM emissions.In
addition,sincecondensable[sic] PMemissionsarenot subjectto
emissionstandards.

ResponsivenessSummary,p. 18. (Emphasisadded.)Further,the Agencysays,“Regulatorily,

only filterablet141PM emissionsneedto bemeasured.”ResponsivenessSummary,p. 18. The

Agencyattemptsto justif5’ inclusionof the requirementfor testingcondensiblesby stating that

14 Le.,non-gaseousPM; condensiblesare gaseous.
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the dataareneededto “assistin conductingassessmentsof theair quality impactsof power

plants,including the Illinois EPA’s developmentof an attainmentstrategyfor PM2.5” or by

statingthat “the useof ReferenceMethod202 is not limited by geographicareaor regulatory

applicability.” ResponsivenessSummary,p. 18. Underthe Board’srules, it is limited to testing

for PM, andso, at leastin Illinois, its “regulatoryapplicability” is, indeed,limited. These

attemptedjustificationsdo not converttestingfor condensiblesinto an applicablerequirement.

66. While theAgency hasa dutyunder Section4(b) to gatherdata, it mustbe donein

compliancewith Section4(b). Section4(b), however,doesnot createor authorizethe creationof

permit conditions. The Board’srulesserveas the basisfor permit conditions. Therefore,

MidwestGenerationdoesdisputethatrequiringsuchtestingin the CAAPP permit is appropriate.

In fact, it is definitely not appropriate. It is unlawful andexceedsthe Agency’sauthority.

67. The requirementfor Method202 testingmustbe deletedfrom the permit.

Consistentwith the APA, Condition7.!.7(b)* andtheinclusionof Method202 in Condition

7.1 .7(b)(iii), contestedherein,arestayed,andMidwestGenerationrequeststhat the Boardorder

the Agency to deletethe requirementfor Method202 testing from thepermit.

(iv) MeasuringCO Concentrations

68. The CAAPP pennitissuedto the CrawfordGeneratingStationrequiresMidwest

Generationto conduct,as awork practice,quarterly“combustionevaluations”that consistof

“diagnostic measurementsof the concentrationof CO in the flue gas.” SeeCondition7.1.6(a).

Seealso Conditions7.b .9(a)(vi) (relatedrccordkeepingrequirement),7.1.10-1(a)(iv) (related

reportingrequirement),and7.1.12(d)(relatedcomplianceprocedurerequirement). bneluding

theseprovisionsin thepermit is not necessaryto assurecompliancewith the underlying

standard,is not requiredby the Board’sregulations,and,therefore,exceedsthe Agency’s
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authorityto gapfill. Maintainingcompliancewith theCO limitation hashistorically beena work

practice,thus its inclusion in the work practiceconditionof the permit. Sophisticatedcontrol

systemsareprogrammedto maintainboilers in an optimaloperatingmode, which servesto

minimize CO emissions. Onecanspeculatethat becauseit is in Crawford’sbestintereststo

operateits boilersoptimally andbecauseambientCO levelsareso low,’5 compliancewith the

CO limitation hasbeenaccomplishedthroughcombustionoplimizationtechniqueshistoricallyat

powerplants. Thereis no reasonto changethispracticeat thispoint Ambientair quality is not

threatened,and stacktestinghasdemonstratedthat emissionsof CO at the CrawfordGenerating

Station,at 29.2 ppm at Unit 7 and45.8 ppm at Unit 8 during the lateststacktest,aresignificantly

belowthe standardof 200 ppm.

69. In the caseof CO, requiring the Stationsto purchaseandinstall equipmentto

monitorandrecordemissionsof a pollutant that stacktestingdemonstratestheycomply with —

by a comfortablemargin — and for which the ambientair quality is in complianceby a huge

margin is overly burdensomeand,therefore,arbitraryandcapricious. In order to comply with

the“work practice”16of performing“diagnostictesting” that yields a concentrationof CO,

MidwestGenerationmustpurchaseandinstall or operatesomesortof monitoringdevices. One

of the Crawfordunits hasCO ductmonitorsthatcould beusedto comply with this requirement.

The otherunit atthe CrawfordGeneratingStation,however,doesnot haveCO ductmonitoring

15 The highestone-hourambientmeasureof CO in the state in 2003 wasin Peoria: 5.3 ppm; thehighest8-
hourambientmeasurein the statewas in Maywood: 3.5 ppm. Illinois EnvironmentalProtectionAgency, IllEnois
AnnualAir Qua?fey Report2003, Table 37, p. 57. Theone-hourstandardis 35 ppm, and the 8-hour ambient
standard is 9ppm. 35 Ill.Adm.Code § 243.I23. Note: The Illinois AnnualAir Quality Report2003 is the latest
available data on Illinois EPA’s websile at ~y~~pn.stateIl.us-* Air -* Air Quality Information -* Annual Air
Quality Report-* 2003 Annual Report. The 2004 report is not yetavailable.

II MidwestGenerationquestionshow the requirement that theAgencyhas included in Condition 7.1.6(a) is
classified as a “work practice.” To derive a concentration of CO emissions,Midwest Generation will have to
engage in monitoring ortesting— thework practiceof combustion optimization that hasbeen thestandard
historically.
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capability, andneitherunit hassuchmonitoringcapability in thestack. Therefore,Midwest

Generationis effectively requiredto purchaseandinstall at leastonemonitoringdeviceto

comply with thisconditionwith no environmentalpurposeserved.

70. Furthermore,the Agencyhasfailed to provideany guidanceasto how to perform

diagnosticmeasurementsof the concentrationof CO in the flue gas. It is MidwestGeneration’s

understandingthat a samplecanbe extractedfrom anypoint in the furnaceor stackusinga

probe. This samplecan thenbe preconditioned(removalof wateror particles,dilution with air)

and analyzed.The way in which the sampleis preconditionedandanalyzed,however,varies.

Giventhe lack of guidanceandthe variability in the way the concentrationof CO in theflue gas

canhe measured,the datageneratedis not sufficientto assurecompliancewith the CO limit and

is, therefore,arbitraryandcapricious. Stacktesting,on the otherhand,doesyield datasufficient

to assurecompliancewith the CO limit.

71. In addition,the permitrequiresat Conditions7.1.9(g)(i),7.1.9(g)(ii)(C)(5),and

7.1.9(h)(ii)(D)(3)’7 that MidwestGenerationprovideestimatesof the magnitudeof COemitted

duringstartupandoperationduring malfunctionandbreakdown.The monitoringdevicethat

MidwestGenerationwould utilize for thequarterlydiagnosticevaluationsrequiredby Condition

7.1.6(a)is aportableCO monitor. So far as Petitionerknows,portableCO monitorsare not

equippedwith continuousreadoutrecordings. Rather,theymustbe manuallyread. Whatthe

Agency is effectively requiringthroughthe recordkeepingprovisionsof Conditions7.1.9(g)(i),

7.1.9(g)(ii)(C)(5),and7.1.9(h)(ii)(D)(3) is that someonecontinuallyreadthe portableCO

monitorduringstartup,whichcould takeas longas 26 hours,andduringmalfunctionsand

breakdowns,whichare by their naturenot predictable.In the first case(startup),the requirement

“ Related conditions are 7.1.10-I (a)(iv) (reporting)and 7.1.12(d)(complianceproccdurcs).
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is unreasonableandoverly burdensomeandperhapsdangerousin someweatherconditions;in

the secondcase(malfunctionandbreakdown),in additionto the sameproblemsthat are

applicableduringstartup,it maybe impossiblefor MidwestGenerationto comply with the

condition,

72. Therequirementto performdiagnosticmeasurementsof the concentrationof CO

in the flue gasis arbitraryandcapriciousbecausethe Agencyhasfailed to provideany guidance

as to how to performthe diagnosticmeasurements.MidwestGenerationcanonly speculateas to

howto developandimplementaformulaandprotocolfor performingdiagnosticmeasurements

of theconcentrationof CO in the flue gasin the mannerspecifiedin Condition 7.1.6(a).

73. USEPAhasnot requiredsimilarconditionsin thepermits issuedto otherpower

plantsin Region5. Therefore,returningto the work practiceof goodcombustionoptimizationto

maintainlow levels of COemissionsis approvableby USEPAand is appropriatefor CO in the

permitissuedto the CrawfordGeneratingStation.

74. Consistentwith the APA, Conditions7.1.6(a),7.1.9(a)(vi), 7.1.9(g)(i),

7.l.9(g)(ii)(C)(5), 7.1.9(h)(ii)(D)(3),7.1.10-l(a)(iv),and7.1.12(d)to the extentthat Condition

7.1.12(d)requires the quarterlydiagnosticmeasurementsand estimatesof CO emissionsduring

startupandmalfunction/breakdown,contestedherein,andanyotherrelatedconditionsthatthe

Boardfinds appropriatearestayed,andMidwestGenerationrequeststhat the Boardorderthe

Agencyto amendCondition7.1.6(a)to reflecta requirementfor work practicesoptimizingboiler

operation,to deletethe requirementfor estimatingthemagnitudeof CO emittedduringstartup

andmalfunctionandbreakdown,andto amendthe correspondingrecordkeeping,reporting,and

complianceproceduresaccordingly.
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(v) Applicability of 35 1ll.Adm.Code 217.SubpartV

75. TheAgencyhas includedthe word eachin Condition7.1.4(1)•:’~Theaffected

boilers are~çh subjectto the following requirements.. . .“ (Emphasisadded.)Becauseof the

structureandpurposeof 35 1ll.Adm.Code2l7.SubpartV, which is therequirementthat theNOx

emissionsratefrom certaincoal-firedpowerplantsduring the ozoneseasonaverageno more

than0.25 lh/mmBtuacrossthe state,MidwestGenerationsubmitsthat the useof the word each

in this sentenceis misplacedandconfusing,given the option availableto the Crawford

GeneratingStationto averageemissionsamongaffectedunits in infinite combinations.

76. Consistentwith the APA, Conditions7.1.4(f)and7.1.4(f)(i)(A) are stayed,and

MidwestGenerationrequeststhat the Board orderthe Agency to deletethe word eachfrom the

sentencequotedabovein Condition 7.1.4(1)andto insert the word eachin Condition

7.1.4(f)(i)(A) if the Boardagreesthat its inclusion is necessaryat all, as follows: “The emissions

of NOx from aneachaffectedboiler

(vi) StartupProvisions

77. As is allowedby Illinois’ approvedTitle V program,CAAPP permitsprovide

an affirmative defenseagainstenforcementactionsbroughtagainsta permitteefor emissions

exceedingan emissionslimitation duringstartup. The provisionsin theBoard’srules allowing

for operationof a CAAPP sourceduringstartupare locatedat 35 Ill.Adm.Code20l.SubpartI.

Theseprovisions,at § 201.265referbackto § 201.149with respectto the affirmativedefense

available. Therulesnowherelimit the length of timeallowedfor startup,andthe recordsand

reportingrequiredby § 201.263,theprovisionthat theAgencycitedas the regulatorybasisfor

Condition 7.1.9(g),do not addressstartupat all; it is limited in its scopeto recordsandreports

requiredfor operationduringmalfunctionandbreakdownwherethereareexcessemissions.
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Therefore,onemustconcludethat the recordsthat the Agencyrequiresherearethe resultof’

gapfilling andarelimited to whatis necessaryto assurecompliancewith emissionslimits.

78. MidwestGenerationis alreadyrequiredto provide informationregardingwhen

startupsoccurandhow longtheylast by Condition 7.1.9(g)(ii)(A). Condition 7.1.9(g)(ii)(B)

requiressomeadditional informationrelativeto startup. Emissionsof SO2,NOx, andopacity

duringstartupare continuouslymonitoredby the CEMS/COMS. Midwest Generationhas

alreadyestablishedthat the magnitudeof emissionsof PM andCO cannotbe provided(see

above). The additionalinformationthat the Agency requiresin Condition 7.l.9(g)(ii)(C) after

a six-hourperiod doesnothingto assurecompliancewith the emissionslimitations, which is

the purposeof the permit in the first place,andso exceedsthe Agency’sauthorityto gapfill.

Moreover,this “additional” informationwould serveno purposewere it to be requiredeven

after the26 hourstypical for startup.

79. Consistentwith the APA, Condition 7.1.9(g)(ii)(C), contestedherein,is stayed,

andMidwestGenerationrequeststhat the Boardorderthe Agencyto deletethe condition,

consistentwith the startupprovisionsof 35 Ill.Adm.Code§ 20 1.149andthe inapplicabilityof

§ 201.263.

(vii) Malfunction and Breakdown Provisions

80. Illinois’ approvedTitle V programallows the Agencyto grantsourcesthe

authorityto operateduringmalfunctionandbreakdown,eventhoughthe sourceemits in excess

of its limitations,upon certainshowingsby thepermit applicant. The authoritymustbe

expressedin thepermit,andthe Agencyhasmadesuch a grantof authorityto Midwest

Generationfor the CrawfordGeneratingStation. This grantof authorityservesonly as an

affirmativedefensein an enforcementaction. GenerallyseeCondition7.1.3(c).
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81. Condition 7.1.1 0-3(a)(i) requiresthat MidwestGenerationnotify theAgency

“immediately” if it operatesduringmalfunctionandbreakdownandtherecould be PM

exceedances.As MidwestGenerationhaspointedout above,thereis currentlyno provenor

certifiedmethodologyfor measuringPM emissionsotherthanthroughstacktesting. Therefore,

the Agency is demandingthatMidwestGenerationnotif~’it of the meresuppositionthat there

havebeenPM exceedances.The Agencyhasprovidedno regulatorybasisfor reporting

suppositions.At the very least,MidwestGenerationshouldbe grantedthe opportunityto

investigatewhetheroperatingconditionsaresuchthat supportor negatethe likelihood that there

may havebeenPM emissionsexceedancesduring the malfunctionandbreakdown,though

Midwest Generationdoesnot believethat eventhis is necessary,sincethe Agency lacksa

regulatorybasis for this requirementin the first place. Referenceto relianceon opacityas an

indicator of PM emissionsshouldhe deleted. The conditionas written exceedsthe scopeof the

Agency’sauthorityto gaplill andso is unlawful, arbitraryandcapricious.

82. Also in Condition 7.1 .1 0-3(a)(i),the Agencyhasdeletedthe wordconsecutiveas

atrigger for reportingopacityandpotentialPM exceedancesduringan“incident” in thefinal

versionof the permit. Versionsprior to theJuly 2005 versionincludethatword. Its deletion

completelychangesthescopeandapplicabilityof the condition. PleaseseeMidwest

Generation’scommentson eachversionof thepermit in the Agency Record.As the seriesof

commentsdemonstrates,it wasnot until the draft revisedproposedpermit issuedin July2005

that the Agencyhaddeletedthe conceptof consecutivesix-minuteaveragesof opacity from this

condition. In theDecember2004 versionof the permit, the word consecutivehadbeenreplaced

with in a row,but the conceptis the same.

-38-



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 2, 2005
* * * * * PCB 2006-56 * * * * *

83. The Agencyhasprovidedno explanationfor thischange.As the actual opacity

exceedancecould alonecomprisethe “incident,” Midwest Generationbelievesthat it is more

appropriateto retain the word consecutivein the condition (or addit backin to thecondition).

Random,intermittentexceedanccsof the opacity limitationdo not necessarilycomprisea

malfunction/breakdown“incident.” On the otherhand, aprolongedperiodof opacity

exceedancedoespossiblyindicatea malfunction/breakdown“incident.” in the alternative,

MidwestGenerationsuggeststhattheAgencyaddatwo-hourtimeframeduringwhichthesesix

or more six-minuteopacityaveragingperiodscould occurto be consistentwith the next

condition,7.1.lO-3(a)(ii). Likewise, a timeframeis not includedin Condition 7.1.10-3(a)(ii),

which appearsto referto the same“incident” that is addressedby Condition 7.1.10-3(a)(i).

MidwestGenerationsuggeststhat theAgencyqualify the lengthof time duringwhichthe

opacitystandardmayhavebeenexceededfor two or morehoursto 24 hours.

84. Consistentwith the APA, Condition 7.1.lO-3(a)(i),contestedherein, is stayed,

andMidwestGenerationrequeststhat the Boardorder the Agency to deleteit from the permit as

it relatesto PM. Consistentwith the APA, Condition 7.1.10-3(a)(ii), contestedherein,and

MidwestGenerationrequeststhat the Boardorder the Agency to removethe referenceto PM

emissionsandto insertatimeframeto spanthesix six-minuteopacityaveragingperiodsto make

them consecutiveor, in the alternative,to requirethat theyoccurwithin a two-hourblock,

(viii) AlternativeFuelsRequirements

85. The Agencyhasincludedat Conditions7.1.5(a)(ii)-(iv) requirementsthatbecome

applicablewhenCrawfordusesa fuel otherthancoalas its principal fuel. Condition 7.1.5(a)(ii)

identifieswhat constitutesusinganalternativefuel as theprincipal fuel andestablishesemissions

limitations. Condition 7.1,5(a)(iii) alsodescribestheconditionsunderwhich Crawfordwould be
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consideredto be usingan alternativefuel as its principal fuel. Condition 7.l.5(a)(iv) requires

notificationto the Agencypriorto Crawford’s useof an alternativefuel as its principal fuel.

86. Inclusionsof thesetypesof requirementsin Condition 7.1.5,the condition

addressingnon-applicabilityof requirements,is organizationallymisalignedunderthe permit

structureadoptedby the Agency. Theseprovisionsshouldbe includedin thepropersectionsof

the permit, such as 7.1.4 for emissionslimitationsand 7.1.10for notifications. In the alternative,

theyshouldbe in Condition 7.1.11(c),operationalflexibility, wherethe Agencyalreadyhasa

provisionaddressingalternativefuels. As the Agencyhasadopteda structurefor the CAAPP

permitsthat is fairly consistentnot only amongunits in a singlepermit but also amongpermits,’8

for the Agencyto includespecificrecordkeepingrequirementsin the compliancesectioncreates

a disconnectanduncertaintyregardingwherethe permitteeis to find out whatit is supposedto

do.

87. Additionally, at Condition 7.1.11(c)(ii), the Agency’splacementof theexamples

of alternativefuels definesthem as hazardouswastes. The intentandpurposeof the condition

areto ensurethat thesealternativefuels are not classifiedas hazardouswastes. The last phrase

of the condition,beginningwith “such as petroleumcoke,tire derivedfuel...,” shouldbe placed

immediatelyafter “Alternative fuels” with punctuationandotheradjustmentsto the languageas

necessary,to clarify that theexampleslistedarc not hazardouswastes.

88. For thesereasons,Conditions7.1 .5(a)(ii), 7.1.5(a)(iii), 7.1.5(a)(iv),and

7.1.11(c)(ii) are stayedpursuantto theAPA, andMidwestGenerationrequeststhat tbeBoard

IS That is, Condition 7.x.9 for all typesof emissionsunits in this permit, from boilers to tanks, addresses

recordkeeping. Likewise, condition 7.x.9addressesrecordkeepingin all of t1~eCAAPP permitsfor EGUs.
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order the Agencyto placeConditions7.1.5(a)(ii)-(iv) in more appropriatesectionsof the permit

andto clarify Condition7.1.11(c)(ii).

(ix) StackTesting Requirements

89. Condition 7.1.7(e)identifiesdetailedinformationthat is to be includedin the

stacktest reports,includingtargetlevelsandsettings. To theextentthattheserequirementsare

or canbeviewed as enforceableoperationalrequirementsor parametricmonitoring conditions,

MidwestGenerationconteststhis condition. Operationof anelectric generatingstationdepends

upon manyvariables— ambientair temperature,cooling watersupplytemperature,fuel supply,

equipmentvariations,and so forth — suchthat differentsettingsareusedon adaily basis. Stack

testingprovidesasnapshotof operatingconditionswithin the scopeof the operationalparadigm

setforth in the permitat Condition 7.1.7(b)that is representativeof normal ormaximum

operatingconditions,but usingthosesettingsas sometypeof monitoringdeviceor parametric

compliancedatawouLd beinappropriate.

90. Consistentwith the APA, Condition 7.1.7(e),contestedherein,is stayed,and

MidwestGenerationrequeststhat the Boardorderthe Agencyto deletethe conditionfrom the

permit.

(x) Monitoring and Reporting Pursuant to NSPS

91. It appearsfrom variousconditionsin thepermitthatthe Agencybelievesthat

Crawford is subjectto NSPSmonitoringandreportingrequirementspursuantto the Acid Rain

Program. MidwestGeneration’sreviewof the applicablerequirementsunderAcid Raindo not

revealhow theAgencyarrivedat this conclusion.This is an exampleof how astatementof

basisby the Agencywould havebeenvery helpful The Acid Rain Programrequiresmonitoring

andreportingpursuantto 40 CFRPart75. Specifically,40 CFR§ 75.21(b)statesthat
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continuousopacitymonitoringshall be conductedaccordingto proceduresset forth in state

regulationswherethey exist. Recordkeepingis addressedat § 75.57(j) andreportingat § 75.65.

Noneof this referencesPart60,NSPS.

92. Arguably,it is odd thatapermitteewould appealaconditionin apermit that

statesthatregulatoryprovisionsarenot applicable. However,consistentwith Midwest

Generation’sanalysisof the Acid Rain requirements,thepermit,andthe Board’sregulations,it

mustalsoappealCondition7.1.5(b),which exemptsCrawford from therequirementsof 35

IlL.Adm.Code 201.SubpartL basedupon the applicability of NSPS. NSPSdoesnot apply to the

Crawford GeneratingStationthroughtheAcid RainProgram,andso thiscondition is

inappropriate.

93. Conditions7.1.10-2(b)(i), 7.1.1O-2(c)(i), and7.1.10-2(d)(i) requireMidwest

Generationto submitsummaryinformationon theperformanceof the 502,NOx, andopacity

continuousmonitoringsystems,respectively,including the informationspecifiedat 40 CFR§

60.7(d). Condition 7,1.10-2(d)(iii)Noterefers,also,to NSPS§~60.7(c)and (d). The

information requiredat § 60.7(d) is inconsistentwith the informationrequiredby 40 CFRPart

75, which arethe federalreportingrequirementsapplicableto Midwest Generation’sboilers.

Section60.7(d) is not an “applicablerequirement,”as the boilersare not subjectto theNSPS.

ForMidwestGenerationto comply with theseconditionswould entailreprogrammingor

purchasingand deployingadditionalsoftwarefor the computerizedCEMS,effectively resulting

in the impositionof additionalsubstantiverequirementsthroughthe CAAPP permitbeyondthe

limitations of gapfilling. Moreover,contraryto Condition 7.1.10-2(d)(iii), MidwestGeneration

doesnot find aregulatorylink betweenthe NSPSprovisionsof 40 CFR60.7(c)and(d) andthe

Acid RainProgram.

-42-



ELECTRONIC FILING, RECEIVED, CLERKS OFFICE, NOVEMBER 2, 2005
* * * * * PCB 2006-56 * * * * *

94. Consistentwith the APA, Conditions7.1.5(b),7.1.10-2(b)(i), 7.1.10-2(e)(i),

7,l.10-2(d)(i), 7.1.10-2(d)(iii),and 7.1 .10-2(d)(iii) Note,contestedherein,arestayed,and

MidwestGenerationrequeststhat the Boardorderthe Agency to deletereferenceto 40 CFR

60.7(d).

(xi) OpacityCompliancePursuantto § 212.123(b)

95. TheBoard’sregulationsat 35 Ill.Adm.Code§ 212.123(b)providethat a source

mayexceedthe 30%opacity limitation of § 212.123(a)for an aggregateof eight minutesin a 60-

minuteperiodbut no more thanthreetimesin a 24-hourperiod. Additionally, no otherunit at

the sourcelocatedwithin a1,000-footradiusfrom theunit whoseemissionsexceed30%may

emit at suchan opacityduring the same60-minuteperiod. Becausethe opacitylimit at §

2 12.123(a)is expressedas six-minuteaveragespursuantto Method9 (seeCondition

7.l.12(a)(i)), a sourcedemonstratingcompliancewith § 212.123(b)mustreprogramits COMS to

recordor reportopacityover a differenttimeframethanwould be requiredby demonstrating

compliancewith § 212.123(a)alone. TheAgency attemptsto reflect theseprovisionsat

Condition 7.1.12(a),providingfor compliancewith § 212.123(a)at Condition7.1.12(a)(i)and

separatelyaddressing§ 212.123(b)at Condition 7.1.12(a)(ii). Additionally, theAgencyrequires

MidwestGenerationto provide it with 15 days’noticeprior to changingits proceduresto

accommodate§ 212.123(b)at Condition 7,1.12(a)(ii)(E). Theseconditionsraiseseveralissues.

96. First,Condition 7.1.12(a)(ii) assumesthataccommodatingthe “different”

compliancerequirementsof § 212.123(b),as comparedto § 212.123(a),is a changein operating

practices.In fact, it is not. MidwestGenerationhasbeencapturingopacitydatain compliance

with § 212.123(b)for a numberof monthsas ofthe issuancedateof the permit. Arguably, then,

MidwestGenerationhasnothingto reportto theAgencypursuantto Condition 7.1.12(a)(ii)(E),
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becauseno changeis occurring. However,MidwestGenerationsuspectsthatAgencyassumes

that it hasnot madethisso-calledchangeyet. MidwestGenerationrequestsclarification from

theBoardthat suchreportingis not requiredwherethe permitteehasalreadyaccomplishedthe

“change”in datacaptureprior to issuanceof the CAAPP permitand thatno recordkeepingand

datahandlingpracticesmustbe submittedfor Agencyreview.

97. Second,as with MidwestGeneration’sobjectionto Condition 5.6.2(d),Condition

7,1.12(a)(ii)(E) is an attemptby the Agency to insertitself into the operationalpracticesof a

sourcebeyondthe scopeof its authorityto do so. The Agencystatesthat the purposeof the IS

days’ priornoticeis sothat the Agencycanreviewthe source’srecordkeepinganddatahandling

procedures,presumablyto assurethatthey will comply with therequirementsimplied by §

212.123(b). As with Condition5.6.2(d),the risk lies with the permittee. If, duringan inspection

or a reviewof aquarterlyreport, the Agency finds that MidwestGenerationhasnot complied

with § 212.123(b)’s implied datacollectionrequirements,thenthe Agency is authorizedby the

Act to takecertainactions. MidwestGenerationis quitecapableof taking the responsibilityfor

the datacaptureandrecordkeepingnecessaryfor compliancewith § 212.123(b).

98. Moreover,while Condition7.1.12(a)(ii)(E)saysthat the Agencywill reviewthe

recordkeepinganddatahandlingpracticesof the source,it saysnothingaboutapprovingthem or

what theAgencyplansto do with the review. The Agencyhasnot explainedapurposeof the

requirementin astatementof basisdocumentor in its ResponsivenessSummaryor shownhow

this open-endedconditionassurescompliancewith the applicablerequirement.Becausethe

CrawfordGeneratingStationis requiredto operateaCOMS,all of the opacityreadingscaptured

by the COMSarerecordedandavailableto the Agency. ‘l’he Agencyhashadampleopportunity

to determinewhetherCrawfordhascompliedwith § 212.123(b). MidwestGeneration’s
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providing 15 days’ prior noticeof its “change”to accommodating§ 212.123(b)will not improve

the Agency’sability to determineCrawford’scompliance.

99. Conditions7.1.10-3(a)(i) and (ii) do not accommodatethe applicability of §

212.123(b). The Board’sregulationsdo not limit when § 212.123(b)mayapply beyondeight

minutesper 60 minutesthreetimesper 24 hours. Therefore,anylimitation on opacitymust

consideror accommodatethe applicability of § 212.123(b)andnot assumeor imply that the only

applicableopacity limitation is 30%.

100. Finally, inclusionof recordkeepingandnotification requirementsrelatingto §

212.123(b)in the compliancesectionof the permitis organizationallymisalignedunderthe

permitstructureadoptedby the Agency. Theseprovisions,to the extentthat theyare appropriate

in the first place,shouldbe includedin the propersectionsof thepermit, suchas 7.1.9 for

recordkeepingand7.1.10 for reporting. As the Agencyhasadopteda structurefor the CAAPP

permitsthat is fairly consistentnot only amongunitsin a singlepermit but alsoamongpermits,

for the Agency to includespecificrecordkeepingrequirementsin thecompliancesectioncreates

adisconnectanduncertaintyregardingwherethe permitteeis to find out what heor sheis

supposedto do.

101. Consistentwith the APA, Condition 7.1.12(a)(ii),contestedherein,is stayed,and

MidwestGenerationrequeststhat the Boardorder the Agency to deletethe conditionfrom the

permit. Additionally, consistentwith the APA, Conditions7.1.10-3(a)(i) and(ii), contested

herein,are stayed,and,if the Boarddoesnot orderthe Agencyto deletetheseconditionsfrom

the permitpursuantto otherrequestsraisedin this appeal,MidwestGenerationrequeststhatthe

Board orderthe Agencyto amendtheseconditionsto reflect the applicability of § 212.123(b).
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E. Coal Handling Equipment, Coal ProcessingEquipment, and Fly Ash Equipment
(Sections 7.2,7.3, and7.4)

(i) Fly Ash Handling v. Fly Ash ProcessingOperation

102, No processingoccurswithin the fly ashsystem.It is ahandlingandstorage

operationthe sameas coal handlingandstorage.The Agencyrecognizesin Condition 7.4.5 that

the NSPSfor NonmetallicMineral ProcessingPlantsdoesnot apply“becausethereis no

equipmentusedto crushor grind ash.” This underscoresMidwestGeneration’spoint that the fly

ashhandlingsystemis not aprocess.

103. Becausethe fly ashoperationsat the CrawfordStationarenot aprocess,theyare

not subjectto theprocessweightratenile at § 212.321(a). Section212.321(a)is not an

applicablerequirementunderTitle V, sincethefly ashoperationis not a process.9 The process

weight raterule is not a legitimateapplicablerequirementandso is includedin the permit

impermissibly. Condition 7.4.4(c)and all otherreferencesto the processrateweight rule or §

212.321(n),including in Section10 of thepermit, shouldbe deleted.

1 04. Sincethe fly ashoperationis not a process,referenceto it asaprocessis

inappropriate.The wordprocessand its derivativesin Section7.4 of the permit shouldbe

changedto operationand its appropriatederivativesor, in oneinstance,to handled,to ensure

that thereis no confusionas to the applicability of~212.321(a).

105. Consistentwith the APA, the Conditions7.4.3,7.4.4,7.4.6,7.4.7,7.4.8,7.4.9,

7.4.10,and7.4.11,all of whicharecontestedherein,arestayed,andMidwestGeneration

requeststhat the Boardorderthe Agency to deletethe Conditions7.4.4(c),7.4.9(b)(ii), andall

‘~Midwest Generationdoes not dispute the Agency’s insistencethat fly ash handling is subjectto the
processweightraterule becauseit cannotcomply; in fact, Midwest Generationcompliesby an impressivemargin.
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otherreferencesto the processweightraterule, including in Section10, andaddCondition

7.4.5(b)identifying § 212.321(a)as arequirementthat is not applicableto Crawford.

(ii) WaterSpraysfor CoalProcessingOperations

106. MidwestGenerationemployswatersprayingas anothermeansof controlling

emissionsfrom the coal processingoperations.Theseshouldbe listedatCondition 7.3.1 aswell

as Condition7.3.2. For thesereasons,Condition 7.3.1,contestedherein, is stayed,andMidwest

Generationrequeststhat the Boardorder the Agencyto addwater spraysto the descriptionof the

emissionscontrol practicesat theCrawford GeneratingStation.

(iii) FugitiveEmissionsLimitations and Testing

107. TheAgency hasappliedthe opacitylimitations of~212.123to sourcesof fugitive

emissionsat the CrawfordGeneratingStationthroughConditions7.2.4(b),7.3.4(b),and7.4.4(b),

all referringbackto Condition 5.2.2(b). Applying the opacity limitations of § 2 12.123 to sources

of fugitive emissionsis improperandcontraryto the Board’sregulatorystructurecoveringPM

emissions.In its responseto commentsto thiseffect, the Agencyclaimsthat

[n)othingin the State’sair pollution control regulationsstatesthat
the opacity limitation doesnot applyto fugitive emissionunits,
Theregulationsat issuebroadlyapply to ‘emissionunits.’
Moreover,while not applicableto thesepowerplants,elsewherein
the State’sair pollution controlregulations,opacity limitations are
specificallyset for fugitive particulatematteremissionsat marine
terminals,roadways,parkinglots andstoragepiles.

ResponsivenessSummary,p. 41.

108. That theAgencyhadto specifically establishfugitive emissionslimitations for

suchsourcesis astrongindication that the regulatorystructuredid not apply the opacity

limitations of § 212.123to fugitive sources.Fugitiveemissionsaredistinctly different in nature

from point sourceemissions,in thatpointsourceemissionsareemittedthrougha stack,while

fugitive emissionsarenot emittedthsoughsomediscretepoint. Therefore,fugitive emissionsare
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addressedseparatelyin the Board’srule at35 llLAdm.Code2l2.SubpartK. Theserulescall for

fugitive emissionsplansandspecificallyidentify the typesof sourcesthat areto be coveredby

theseplans. Condition 5.2.3 echoestheserequirements,andCondition 5.2.4 requiresthe fugitive

emissionsplan.

109. The limitations for fugitive emissionsarc set forth at § 2 12.301. It is ano-visible-

emissionsstandard,as viewedat the propertyline of the source. Themeasurementmethodsfor

opacityare setforth at§ 212.109,which requiresapplicationof Method9 as appliedto §

212.123. It includesspecificprovisionsfor readingthe opacity of roadwaysandparkingareas.

However, § 212.107,the measurementmethodfor visible emissions,says,“This Subpartshall

not applyto Section212.301of this Part.” Therefore,with the exceptionof roadwaysand

parking lots,the Agency is precludedfrom applyingMethod9 monitoring to fugitive emissions,

Icavingno mannerfor monitoringopacity from fugitive sourcesotherthanthemethodsetforth

in § 212.30!, Thisreinforcesthe discussionaboveregardingthe structureof Part212 and that §

212.123doesnot apply to sourcesof fugitive emissionsotherthan wherespecificexceptionsto

that generalnonapplicabilityareset forth in the regulations.

110. As § 212.107specificallyexcludesthe applicability of Method9 to fugitive

emissions,the requirementsof Condition7.2.7(a),7.3.7(a),and7.4.7(a)areclearly inappropriate

anddo not reflect applicablerequirements.Therefore,they,alongwith Conditions7.2.4(b),

7.3.4(b),and7.4.4(b),mustbedeletedfrom thepermit. Exceptfor roadwaysandparkinglots, §

212.123is not an applicablerequirementfor fugitive emissionssourcesandthe Agency’s

inclusionof conditionsfor fugitive sourcesbasedupon § 212.123andMethod9 is unlawful. ‘To

the extentthat Condition 7.2.12(a),7.3.12(a),and7.4.12(a)rely on Method9 for demonstrations

of compliance,it, too, is unlawful.
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Ill. The Agencyalsorequiresstacktestsof the baghousesat Conditions7.2.7(b),

7.3.7(b),and7.4.7(b). PM stacktestingwouldbe conductedin accordancewith lestMethod5.

However,a part of complyingwith MethodSis complyingwith Method 1, which establishesthe

physicalparametersnecessaryto test. MidwestGenerationcannotcomply with Method 1. The

stacksandventsfor suchsourcesas smallbaghousesandwetting systemsarenarrowandnot

structurallybuilt to accommodatetestingports andplatformsfor stacktesting. The PM

emissionsfor thesetypesof emissionsunitsarevery small. The inspections,monitoring,and

recordkeepingrequirementsaresufficient to assurecompliance.Theseconditionsshouldbe

deletedfrom thepermit.

112. For thesereasons,consistentwith the APA, Conditions7.2.4(b),7.2.7(a),7.2.7(b)

7.2.12(a),7.3.4(b),7.3.7(a),7.3.7(b),7.3.12(a),7.4.3(b),7.4.7(a),7.4.7(b),and7.4.12(a),all

contestedherein,are stayed,and MidwestGenerationrequeststhat the Boardorder theAgency

to deletetheseconditionsto the extentthattheyrequirecompliancewith § 212.123andMethod

9 or stacktestingand,thereby,compliancewith MethodsI and 5.

(iv) TemporaryFly Ash Storage“Facility”

113. Condition7.4.3(b)(iii) refersto a storage“facility” for temporarystorageof tly

ashshouldthat becomenecessary.The implication of the wordfacility is a building or other

typeof enclosure.Midwest Generationobjectsto the useof thewordjácility without

clarificationthat it includestemporarystoragein pileson the ground. For this reason,consistent

with the APA, Condition 7.4.3(b)(iii), contestedherein,is stayed,andMidwestGeneration

requeststhat the Boardorderthe Agencyto clarify the conditionappropriately.
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(v) Testing Requirementsfor Coal Handling, Coal Processing,and Fly Ash Handling
Operations

114. The final permitprovidesat Condition7.4,7(a)(ii)that MidwestGeneration

conductthe opacity testing requiredat Condition7.4.7(a)(i) for a periodof atleast30 minutes

“unless the averageopacitiesfor the first 12 minutesof observation(two six-minuteaverages)

areboth lessthan5.0 percent.” The original draft andproposedpermits(June2003 andOctober

2003, respectively)containedno testingrequirementfor fly ashhandling. Thistesting

requirementfirst appearedin the draft revisedproposedpermitof December2004,andat that

time allowedfor testing to be discontinuedif the first 12 minutes’observationswereboth less

than 10%. In the seconddraft revisedproposedpermit (July 2005),theAgency inexplicably

reducedthe thresholdfor discontinuationof the testto 5%.

115. The Agencyprovidedno explanationfor (I) treatingfly ashhandlingdifferently

from coal handlingin this regard(seeCondition 7.2.7(a)(ii)20)or (2) reducingthethresholdfrom

10% to 5%. Becausethe Agencyhasnot providedan explanationfor this changeat thetime that

the changewasmadeto provide Midwest Generationwith the opportunity,atworst, to try to

understandthe Agency’s rationaleor to commenton the change,the inclusionof thischangein

the thresholdfor discontinuingthe opacity testis arbitraryandcapricious.Condition 7.4.7(a)(ii)

is inextricablyentwinedwith 7.4.7(a),andso Midwest Generationmustappealthisunderlying

conditionas well.

116. For thesereasons,Condition7.4.7(a),which is againcontestedherein,is stayed,

and,without concedingits appealof theseconditionsas to their appropriatenessatat!, as stated

above,MidwestGenerationrequeststhat if the conditionsmustremainin thepermit theBoard

20 ‘The durationof opacity observationsfor eachtestshall beatleast 30 minutes(five 6-minute averages)

unlessthe averageopacitiesfor the first 12 minutesof observations(two 6-minuteaverages)are both lessthanIO.0
percent.” (Emphasisadded.)
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order the Agencyto amendCondition 7.4.7(a)(ii)to reflectthe 10% threshold,ratherthanthe 5%

threshold,for discontinuationof the opacitytest, althoughMidwestGenerationspecificallydoes

not concedethat Method9 measurementsareappropriatein thefirst place..

(vi) InspectionRequirementsfor CoalHandling,CoalProcessing,andFly Ash Handling
Operations

117. Conditions7.2.8(a),7.3.8(a),and7.4.8(a)contain inspectionrequirementsfor the

coal handling,coalprocessing,andfly ashhandlingoperations,respectively.In eachcase,the

conditionrequiresthat “[t]heseinspectionsshall be performedwithpersonnelnot directly

involved in the day-to[-]dayoperationof the affectedoperations “ The Agency providesno

basisfor this requirementotherthanadiscussion,after the permithasbeenissued,in the

ResponsivenessSummaryat page19. The Agency’s rationaleis that the personnelperforming

the inspectionshouldbe “fresh” and“independent”of the daily operation,but the Agency

doesnot tell uswhy being“fresh” and“independent”are“appropriate”qualificationsfor such an

inspector. TheAgencyrationalizesthat Method22, i.e.,observationfor visible emissions,

applies,andso theinspectorneedhaveno particular skill set. The opacityrequirementfor these

operationsis not 0% or no visibleemissionsat the point of operation,but ratherat the property

line. Therefore,exactlywhattheobserveris supposedto look at is not atall clear.2’

118. Thereis no basisin lawor practicalityfor this provision. To identify in aCAAPP

permit conditionwho canperforman inspectionis oversteppingthe Agency’s authorityand

clearlyexceedsanygapftlling authoritythatmaysomehowapply to theseobservationsof

fugitive dust. The requirementmustbe strickenfrom thepermit.

21 The Agency’s requirementsin this condition also underscoreMidwest Generation’sappealof the

conditionsapplyingan opacitylimitation to fugitive sources,aboveatSection l11,E.(iii).
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119. The Agencyhas includedin Conditions7.2.8(b)and7.3.8(b)thatinspectionsof

coal handlingandcoal processingoperationsbe conductedevery 15 monthswhile the processis

not operating.Condition 7.4.8(h)containsa correspondingrequirementfor Ily ashhandling,but

on a nine-monthfrequency. The Agencyhasnot madeit clear in astatementof basisor eventhe

ResponsivenessSummarywhy theseparticularfrequenciesfor inspectionsareappropriate.

Essentially,the Agency is creatingan outageschedule,as theseprocessesareintricately linked to

the operationof the boilers. In anygiven areaof the station,station personnelareconstantly

alertto any“abnormal” operationsduringthe courseof the day. Although thesearenot formal

inspections,theyare informal inspectionsandactionis takento addressany “abnormalities”

observedas quickly as possible. It is Midwest Generation’sbestinterestto run its operationsas

efficiently andsafely as possible.While the Agencycertainly hasgapfilling authority, the

gapfilling authorityis limited to whatis necessaryto ensurecompliancewith permitconditions.

SeeAppalachianPower. It is not clearat all howthesefrequenciesof inspectionsaccomplish

that end. Rather, it appearsthat theseconditionsareadministrativecompliancetrapsfur work

that is doneas part of the normal activitiesatthe station.

120. Moreover,the Agencydoesnot providea rationaleas to why the frequencyof fly

ashhandlinginspectionsshouldbe greater(more frequent)than for the otheroperations.

121. As theseoperationsmustbe inspectedwhenthey arenot operating,andasthey

would not operateduringan outageof the boiler, it is not necessaryfor the Agency to dictatethe

frequencyof the operations.Rather,it is logical thattheseinspectionsshouldbe linked to boiler

outages.Moreover,theseoperationsareinspectedon monthlyor weeklybasespursuantto

Conditions7.2.8(a),7.3.8(a),and7.4.8(a),andsoany maintenanceissueswill be identifiedlong

beforethe 15- or nine-monthinspections.
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122. Conditions7.2.8(b),7.3.8(b),and7.4.8(b)requiredetailedinspectionsof the coal

handling,coalprocessing,andfly ashhandlingoperationsboth beforeandafter maintenancehas

beenperformed. The Agencyhasnot providedarationalefor this requirementandhasnot cited

anapplicablerequirementfor theseconditions. This level of detail in a CAAPP permit is

unnecessaryandinappropriateandexceedsthe Agency’s authorityto gapfill. These

requirementsshouldbedeletedfrom the permit.

123. Condition 7.2.8(a)requiresinspectionsof thecoal handlingoperationson a

monthlybasisandprovides“that all affectedoperationsthat arein routine serviceshallbe

inspectedat leastonceduringeachcalendarmonth.” Sincethe first sentenceof the condition

alreadystalesthat theseoperationsareto be inspectedon a monthlybasis,the lastclauseof the

conditionappearssuperfluous. Ilowever,until theJuly 2005 draft revisedproposedpermit, the

languagein this clausewas “that all affectedoperationsshall be inspectedat leastonceduring

eachcalendarquarter.”22 The Agencyhasprovidedno explanationas to why the frequencyof

the inspectionshasbeenincreased.

124. For thesereasons,Conditions7.2.8(a),7.3.8(a),and7.4.8(a),andthe

correspondingrecordkeepingconditions,7.2.9(d),7.3.9(c),and7.4.9(c),all of which are

contestedherein,arestayedconsistentwith theAPA, and MidwestGenerationrequeststhat the

Boardorder the Agency to deletethoseprovisionsof theseconditionsthatdictatewho should

performinspectionsof theseoperations,to deletethe requirementcontainedin theseconditions

that MidwestGenerationinspectbeforeandaftermaintenanceandrepairactivities.

Additionally, Conditions7.2.8(b),7.3.8(b),and7.4.8(b),contestedherein,arestayedpursuantto

22 That is, not all aspectsof thecoal handlingoperationsarerequiredto be inspectedduringoperationon a
monthlybasis.
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the APA. andMidwest Generationrequeststhat the Boardorder the Agencyto alterthe

frequencyof the inspectionsto correspondto boiler outages.

(vii) RecordkecpingRequirements for Coal Handling,CoalProcessing,andFly Ash
HandlingOperations

125. Condition7.2.9(a)(i)(C)requiresMidwest Generationto submita list identifying

coal conveyingequipmentconsideredan “affectedfacility” for purposesofNSPS. Sucha list

was includedin the application,andthat shouldsuffice. Moreover,the equipmentin questionis

subjectto the NSPSidentified in Condition 7.2,3(a)(ii),andsohasalreadybeenidentified in the

pernut itself. To requireMidwestGenerationto createa secondlist is redundantand not

necessaryto ensurecompliancewith emissionslimitations. Theequipmenthasbeenpermitted

lustorically. Moreover,the conditionrequiressubmissionof this list pursuantto Condition

5.6.2(d),which is addressedearlier in this Petition. Condition7,2.9(a)(i)(C)shouldbe deleted

from thepermit.

126. Likewise, the demonstrationsconfirmingthat theestablishedcontrol measures

assurecompliancewith emissionslintitations,requiredatConditions7.2.9(b)(ii), 7,3.9(b)(ii).

and7.4.9(b)(ii), havealreadybeenprovidedto the Agency in theconstructionandCAAPP

permitapplications.Theseconditionsareunnecessarilyredundant,andresubmittingthe

demonstrationspursuantto Conditions7.2,9(b)(iii), 7.3.9(b)(iii), and7.4.9(b)(iii) servesno

compliancepurpose. Also, Conditions7.2.9(b)(iii), 7.3,9(b)(iii), and7.4.9(b)(iii) rely upon

Condition 5.6.2(d),contestedherein. Conditions7.2,9(b)(ii), 7.2.9(b)(iii), 7.3.9(b)(ii),

7.3.9(b)(iii), 7.4.9(b)(ii), and7.4.9(b)(iii) shouldbedeletedfrom the permit.

127. Moreover,Conditions7.2.9(b)(iii), 7.3.9(b)(iii),and7.4.9(b)(iii) include reporting

requirementswithin the recordkeepingrequirements,contraryto the overall structureofthe
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permit. Midwest Generationhasalreadyobjectedto the inclusionof theseconditionsfor other

reasons.In anyevent,they shouldnot appearin Condition 7.x.9.

128. Conditions7.2.9(d)(ii)(B),7.3.9(c)(ii)(B), and7.4.9(c)(ii)(B) areredundantof

7. 2.9(d)(ii)(E),7.3.9(c)(ii)(E),and7.4.9(c)(ii)(E), respectively.Suchredundancyis not

necessary.Conditions7.2.9(d)(ii)(B), 7.3.9(c)(ii)(B),and7.4.9(c)(ii)(B) shouldbe deletedfrom

the permit.

129. Conditions7.2.9(e)(ii),7.2,9(c)(vii),7.3,9(d)Oi),7.3,9(d)(vii), 7.4.9(d)(ii), and

7.4.9(d)(vii) require MidwestGenerationto providethemagnitudeof PMemissionsduringan

incidentwherethe coal handlingoperationcontinueswithout the useof control measures.

MidwestGenerationhasestablishedthat it hasno meansto measureexactPM emissionsfrom

any processon acontinuingbasis. The Agencyunderstandsthis. Therefore,it is not appropriate

for the Agency to requirereportingof the magnitudeof PM emissions.

130. The Agency usesthe wordprocessin Condition7,2.9(f)(ii) ratherthan

operation,23perhapsbecauseuseof operationatthis point would berepetitious. While thismay

seema very minorpoint, it is apoint with adistinction. The wordprocess,as the Boardcansee

in Section7.4 of thepermit relativeto thefly ashhandlingoperation,canbe abuzzwordthat

implicatesthe applicabilityof the processweightraterule. MidwestGenerationwantsthereto

be no possibility thatanyonecanconstruecoalhandlingas aprocesssubjectto theprocess

weight raterule. Therefore,MidwestGenerationhasrepeatedlyrequestedthatthe Agency

substituteoperationor somesynonymfor processin this context.

131. The Agencyprovidedno rationaleandstill providesno authorityfor its inclusion

of Condition7.4.9(c)(i)(B),observationsof accumulationsof fly ashin the vicinity of the

23 “Recordsfor each incident whenoperation of an affected processcontinuedduring malfunction or
breakdown (Emphasisadded,)
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operation. The Agencydid addressthis conditionafter the fact in the ResponsivenessSummary,

but did not providean acceptablerationaleas to why the provisionis eventhere. The Agency

says,with respectto the accumulationof fines, as follows;

Likewise, the identificationof accumulationsof fines in the
vicinity of a processdoesnot requiretechnicaltraining. It merely
requiresthat an individualbe ableto identify accumulationsof coal
dustor othermaterial. This is also an actionthat couldbe
performedby amemberof the generalpublic. Moreover,thisis a
reasonablerequirementfor theplantsfor which it is beingapplied,
which are requiredto implementoperatingprogramsto minimize
emissionsof fugitive dust. At suchplants,accumulationsof fines
canpotentially contributeto emissionsof fugitive dust,as they
could becomeairbornein the wind.

ResponsivenessSummary,p. 19. The heartof the mailer lies in the next-to-lastsentence:

“plants. . - which arerequiredto implementoperationprogramsto minimize emissionsof

fugitive dust.” This is accomplishedthroughfugitive dustplans,requiredat 35 Ill.Adm,Code §

212.309and Condition 5.2.4. The elementsof fugitive dustplansareset forth at § 212.310and

do not include observationsof accumulationsof fines. In fact, nothingin the Board’srules

addressesobservingthe accumulationof fines.

132. Observingaccumulationsof finesis not an applicablerequirement;therefore,its

inclusion in thepermit violates Title V andAppalachianPowerby imposinganewsubstantive

requirementupon thepermitteethroughthe Title V permit. Additionally, observing

accumulationsof finescannotreasonablybe includedundergapfihling,as it is not necessaryto

assurecompliancewith thepermit. The assuranceof compliancewith the fugitive dust

requirementsrestswithin the adequacyof the fugitive dustplan,which mustbe submittedto the

Agency for its review,pursuantto § 212.309(a),andperiodicallyupdated,pursuantto § 212.312.

If the permitteedoesnot complywith its fugitive dustplanor the Agencyfinds thatthe fugitive

dustplanis not adequate,thereareproceduresandremediesavailableto the Agencyto address
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the issue. However,thoseremediesandproceduresdo not fall within the scopeof gaptilling to

the extentthatthe Agencycanrequireby permitwhat mustbeincludedin the fugitive dustplan

beyondthe specificationsof theregulation. Likewise, the Agencycannotsupplementthe

fugitive dustplan,the regulatorycontrol plan,throughthe permit.

133. Giventhat the fly ashsystemresultsin few emissions,rarelybreaksdown, andis

a closedsystem,thereis no apparentjustification for the trigger for additionalrecordkeeping

whenoperatingduringmalfunction/breakdownbeingonly onehour in Condition 7.4.9(e)(ii)(E)

comparedto the two hoursallowedfor coal handling(Condition7.2.9(f)(ii)(E)) andcoal

processing(Condition7.3.9(e)(ii)(E)). The Agencyhasprovidedno rationalefor this difference.

Moreover, in earlierversionsofthe permit, thistime trigger was two hours, Seethe June2003

draftpermit andthe October2003 proposedpermit.

134. For thesereasons,Conditions7.2.9(a)(3)(C),7.2.9(h)(ii), 7.2.9(b)(iii),

7.2.9(d)(ii)(B),7.2.9(e)(ii), 7.29(e)(vii), 7.2.9(fJ(ii),7.3.9(b)(ii), 7.3.9(b)(iii), 7.3.9(c)Oi)(,B),

7.3.9(c)(ii)(E),7.3.9(d)(ii), 7.3.9(d)(vii),7.4.9(b)Øi),7.4.9(b)(iii), 7.4.9(c)(i)(B), 7.4.9(c)(ii)(B),

7.4.9(c)(ii)(E),7.4.9(d)(ii),7.4.9(d)(vii),and7.4.9(e)(ii)(E),all contestedherein,arestayed

consistentwith the APA, andMidwestGenerationrequeststhatthe Boardorderthe Agencyto

deleteConditions7.2.9(a)(i)(C),7.2.9(b)(ii), 7.2.9(b)(iii), 7.2.9(d)(ii)(B), 9,2.9(e)Qi),7.3.9(b)(ii),

7.3.9(b)(iii),7.3.9(d)(ii), 7.3.9(d)(ii)(B),7.3.9(d)(vii), 9.3.9(e)(vii),7.4.9(b)(ii), 7.4.9(b)(iii).

7.4.9(c)(i)(B),7.4.9(d)(ii), 7.4.9(d)(ii)(B),and7,4.9(d)(vii);substitutetheword operationfor the

wordprocessin Condition7.2.9(f)(ii); andchangeonehourto two hoursin Condition

7.4.9(e)(ii)(E).
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(viii) Reporting Requirementsfor Coal Handling, Coal Processing,and Fly Ash Handling
Operations

135. Conditions7.2.lO(a)(ii),7.3,lO(a)(ii), and7.4.I0(a)(ii)require notificationto the

Agencyfor operationof supportoperationsthat werenot in compliancewith the applicablework

practicesof Conditions7.2.6(a),7.3.6(a),and 7.4.6(a),respectively,for morethan 12 hoursor

four hourswith respectto ashhandlingregardlessof whethertherewere excessemissions.

Conditions7.2.6(a),7.3.6(a),and7.4.6(a)identi~the measuresthat MidwestGeneration

employsto control fugitive emissionsat the Crawford GeneratingStation. Implementationof

thesemeasuresis set forth in the fugitive dustplanrequiredby Condition5.2.4and § 212.309

hut not addressedin Conditions7.2.6,7.3.6,or 7.4.6. The Agency’sconcernherein Conditions

7.2.10(a)(ii), 7.3.10(a)(ii),and7.4.10(a)(ii) should be with excessemissionsandnot with

whethercontrol measuresare implementedwithin thepast12 or four hours, as the fugitive dust

plandoesnot requireimplementationof thosecontrol measurescontinuously. Thereare

frequently12- or four-hourperiodswhenthe control measuresarenot appliedbecauseit is not

necessarythat theybe appliedor it is dangerousto apply them. Theseconditionsshouldbe

amendedto reflect notificationof excessemissionsandnot of failure to apply work practice

control measureswithin the past12 or four hours. Midwest Generationnotesalsothat the

Agencyhasprovidedno explanationas to why ashhandlingin Condition7.4.10(a)(ii)hasonly a

four-hourwindow while coal handlingandprocessinghavea 12-hourwindow.

136. Conditions7.2.10(b)(i)(A), 7.3.10(b)(i)(A), and7.4.10(b)(i)(A) require reporting

whentheopacity limitation mayhavebeenexceeded.Thatalimitation j~y havebeenexceeded

doesnot rise to the level of an actualexceedance.MidwestGenerationbelievesit is beyondthe

scopeof the Agency’sauthorityto requirereportingof suppositionsof exceedances.
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137. Additionally, in thesesameconditions(i.e., 7.2.l0(b)(i)(A), 7.3.10(b)(i)(A)),and

7.4,10(b)(i)(A), the Agencyrequiresreporting if opacityexceededthelimit for “five or more6-

minuteaveragingperiods” (“four or more” for ashhandling). Thenextsentencein the condition

says,“(Otherwise, -. . for no morethanfive 6-minuteaveragingperiods 24 The ash

handlingprovisionsays“no morethanthree”(Condition7.4.1O(b)(~(A)).Thelanguagein

Condition7.4.l0(b)(i)(A) is internally consistent;however,the languagein Conditions

7.2.10(b)(i)(A)and 7.3.10(b)(i)(A)is not, The way thesetwo conditionsarewritten, the

permitteccannottell whetherfive six-minuteaveragingperiodsof excessopacityreadingsdo or

do not requirereporting. In olderversionsof thepermit, five six-minuteaveragingperiodsdid

not triggerreporting. In fact, the August2005 proposedversionsof thepermit is the first time

thatfive six-minuteaveragestriggeredreporting. The conditionsshouldbe amendedto clarify

that excessopacityreportingin Conditions7.2.10(b)(i)(A)and7,3.10(b)(i)(A)is triggeredafter

five six~minuteaveragingperiodsand,asdiscussedbelow, thattheseaveragingperiodsshould

be consecutiveor occurwithin somereasonableoutsidetimeframeandnot justrandomly.

138. As is the casewith otherpermitconditionsfor the fly ashhandlingoperations,the

reportingrequirementsduringmalfunctionlbreakdownat Condition7.4.10(b)(i)(A)for this

supportoperationare differentfrom thoseforthe coal handlingandcoal processingoperations.

MidwestGenerationmustnotify the Agency immediately for eachincidentin which opacityof

thefly ashoperationsexceedsthe limitation for four or moresix-minuteaveragingperiods,while

for coalhandlingandcoalprocessing,suchnotification isrequiredapparently(seediscussion

above)only after five six-minuteaveragingperiods. SeeConditions7.2.lO(b)(i)(A)and

24 With no closetotheparenthesesin thecondition.
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7.3.I 0(b)(i)(A). The Agencyhasprovidedno basisfor thesedifferencesor for why it changed

the immediatereportingrequirementfor ashhandlingfrom five six-minute averagingperiods,as

in the October2003 proposedpermit, to the four six-minuteaveragingperiods. Additionally, the

Agencyhasdeletedthe timeframeduring whichtheseopacitycxecedancesoccurin this

provision25in all threesections— 7.2.10(b)(i)(A),7.3.l0(b)(i)(A), and7.4.lO(b)(i)(A). Cf. the

Octoher2003 proposedpermit. ~l’helack of a timcframefor theseoperationshasthe same

problemsas discussedaboveregardingthe boilers, The triggerfor reportingexcessopacityfor

all threeof theseoperationsshouldbe the sametimeframe. The Agencyhasprovidedno

justification as to why theyshould be different, andgiventhe complexitiesof the permitting

requirementsgenerally,havingthesereporting timeframesdifferentaddsanotherandan

unnecessarylayerof potential violation tripsfor the permittee. No environmentalpurposeis

servedby havingthem different.

139. The Agencyrequiresat Conditions7.2.lO(b)(ii)(C),7.3.i0(b)(ii)(C),and

7.4.l0(b)(ii)(C) that MidwestGenerationaggregatethe durationof all incidentsduring the

precedingcalendarquarterwhentheoperationscontinuedduringmalftmnctionlbreakdownwith

excessemissions.MidwestGenerationis alreadyrequiredat Conditions7.2.10(b)(ii)(A),

7,3.I0(b)(ii)(A), and7.4.10(b)(ii)(A) to providethe durationof eachincident. It is not at all

apparentto MidwestGenerationwhy the Agencyneedsthisadditionalparticularbit of data. The

Agencyhasnot identified any applicablerequirementthat servesasthe basisfor this provision

otherthanthegeneralreportingprovisionsof Section39.5 of theAct. It is not apparentthat this

25 That is, that the averagingperiodsare consecutiveor occurwithin sometimeframe,suchas two hours.
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requirementservesanylegitimategapfihling purpose. For thesereasons,theseconditionsshould

be deletedfrom the permit.

140. Conditions7.2.l0(b)(ii)(D), 7.3.10(b)(ii)(D),and7.4A0(b)(ii)(D) require

reportingthattherewereno incidentsof malfunction/breakdown,andsono excessemissions,in

the quarterlyreport. The provisionsin Section 7.1.1 0~226requirereportingonly if thereare

excessemissions,and Condition7.1.10-3,which addressesmalfunction/breakdownspecifically,

requiresonly notificationandonly of excessemissions, Reportingrequirementsfor the support

operationsduringmalfunction/breakdownshouldbe limited to reportingexcessemissionsand

shouldnot be requiredif thereareno excessemissions.

141. For thesereasons,Conditions7.2.10(a)(ii), 7.2.10(b)(i)(A), 7.2.10(b)(ii)(C),

7.2.10(b)(ii)(D),7.3.lO(a)(ii), 7.3.l0(b)(i)(A), 7.3.l0(b)(ii)(C), 7.3.l0(b)(ii)(D), 7.4,10(a)(ii),

7.4.I0(b)(i)(A), 7.4.10(b)(ii)(C),and7.4.10(b)(ii)(D),all contestedherein,arestayedpursuantto

theAPA, andMidwestGenerationrequeststhatthe Boardorder theAgency to qualify that

Conditions7.2.10(a)(ii),7.3.lO(a)(ii),and7.4.10(a)(ii)arelimited to notificationwhenthereare

excessemissionsratherthanwhencontrolmeasureshavenot beenappliedfor a 12-hourperiod

or four-hourperiod in the caseof ashhandling;to addatimeframefor opacityexceedances

occurringduringoperationduringmalfunction/breakdownfor immediatereportingto the

Agency in Conditions7.2.10(b)(i)(A), 7.3.10(b)(i)(A), and 7.4.10(b)(i)(A); to changethe number

of six-minuteaveragingperiodsto six andto deletethe requirementfor reportingsuppositionsof

excessopacity in Conditions7.2.10(b)(i)(A), 7.3.1O(b)(i)(A), and7.4.10(b)(i)(A); to delete

Conditions7.2.10(b)(ii)(C), 7.3.10(b)(ii)(C), 7.4.10(b)(ii)(C).

26 Conditions7.1. l0-2(b)(iii), (c)(iii), (d)(iii), and(dxiv).
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F. GasolineStora2eTank
(Section7.5)

(i) GasolineSampling and Analysis Requirements

142. While gasolinesamplingstandardsandmethodsareincludedin 35 1l1,Adm.Code

§ 218.585,thereis not a requirementin that sectionthat dispensersor users(i.e., consumer)of

the gasolineperform suchsampling. The samplingat gasolinestationsis typically performedby

the Departmentof Agriculture’s Weightsand Measuresgroup, andtheyprovidethe stickersthat

one seeson gasolinepumpscertifying thatthe gasolinemeetsstandardsfor octane,Reidvapor

pressure(“RVP”), and so forth. Section218.585requiresrefinersandsuppliersof gasolineto

statethat the gasolinethat theysupplycomplieswith RVP requirements.Ih~iare the parties

who arerequitedto performthe requisitesamplingpursuantto the standardsand methods

includedin § 218.585. MidwestGenerationis not a“supplier” of gasolineas the term is usedin

§ 218.585;rather,MidwestGenerationis a consumerofgasoline.While it is incumbentupon

Midwest Generationto ensurethat the gasolinein their storagetankscomplieswith RVP

limitations, the properstatementfrom Midwest Generation’ssupplierof the gasoline’s

complianceis sufficientunder § 218.585for compliancewith thisregulation. The regulationis

not, strictly, an“applicablerequirement”for Midwest Generation,and the Condition7.5.7(a)

shouldbestrickenfrom the permit. Recordkeepingrequirementsaresufficientto ensure

compliancewith the RYP limitationsthat areapplicableto aconsumersuchasMidwest

Generation,at Condition 7.5.12(b).

143. For thesereasons,consistentwith the APA, Conditions7.5.7(a)and7.5.12(b),

contestedherein,arestayed,andMidwestGenerationrequeststhatthe Boardorderthe Agency

to deleteCondition7.5.7(a)andto deletereferenceto samplinggasolineas a meansof
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demonstratingcompliancein Condition 7.5.12(b). Also,note thatthe Agency’scitationsto the

regulationsareincorrect.

(ii) InspectionRequirements

144. TheBoard’s regulationsfor gasolinedistributionaresufficient to assure

compliance.Therefore,the Agency’s inclusionof permit conditionsspeci~’inginspectionsof

variouscomponentsof the gasolinestoragetankoperationexceedsits authorityto gapfill. These

requirementsareat Condition 7.5.8(a). Certainly,thereis no regulatorybasisfor requiring any

inspectionswithin the two-monthtimeframeincludedin Condition 7.5.8(a),

145. Therefore,consistentwith the APA, Condition 7.5.8(a)andthecorresponding

reeordkeepingcondition,7.5.9(b)(iii), contestedherein,arestayed,andMidwestGeneration

requeststhat the BoardordertheAgency to deletetheseconditionsfrom the permit.

(iii) RecordkeepingRequirements

146. Conditions7.5.9(b)(i)and7.5.9(d)areredundant.Both requirerecordsof the

RYP of the gasolinein the tank. MidwestGenerationrequeststhat theBoardorder the Agency

to deleteCondition 7.5.9(b)(i) from the permit. As a contestedcondition, Condition7.5.9(b)(i) is

stayedpursuantto the APA.

G. Engines
(Section7.6)

(I) ObservationsDuring Startup

147, As with Conditions7.2.8(a),7.3.8(a),7.4.8(a),and7.7.6(b)(i),the Agencyhas

specifiedin Condition 7.6.6(b)(i)which of Midwest Generation’spersonnelmayperform the

taskidentified in the condition: “ . . . shallbeformally observedby operatingpersonnelfor the

engineor amemberof the Permittee’s environmentalstaff. . . .“ Who performsthe taskis not

somethingthatthe Agencycanprescribe. The Agency alreadyrequiresthat personswho
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performcertaintests,suchas a Method9 readingof opacity,be certified to do so. The

requirementthat the personnelperformingan opacityobservation,as in Condition7,6.6(b)(i),be

certified to do so is implicit in the requirementthat the opacityreadingbe “formal,” implying

that it shouldbeperformedpursuantto Method9. The Agencyhasno basisfor spellingout

which of MidwestGeneration’spersonnelmayperformrequiredactivities. If Midwest

Generationchooses,thepersonsperforming thisobservationmaynot beits ownturbine operator

or membersof its environmentalstaff, yet the observationswould be valid.

148. Thereis no applicablerequirementthat specifiesthatthe engineoperatoror the

environmentalstaffmustbe the personnelwho observeopacityandoperationof the engines.

Specificallyidentifying which personnelmayperformtheseactivitiesis not within the scopeof

gapfilling, as it is not necessaryto ensurecompliancewith the permit. Therefore,this

requirementis arbitraryandcapriciousandshouldbe strickenfrom the permit.

149. For thesereasons,Condition7.6.6(b)(i),contestedherein,is stayedpursuantto the

APA, andMidwestGenerationrequeststhat the Boardorder the Agency to deletethephrase“by

operatingpersonnelfor the turbineor a memberof Permittee’senvironmentalstaff’ from this

condition.

(ii) Observationsof ExcessOpacity

150. Condition 7.6.10.(a)(i)(A) requiresreportingwhenthe opacity limitation ~

havebeenexceeded.That a limitation ~ havebeenexceededdoesnot rise to the level of an

actualexeeedanee.MidwestGenerationbelievesit is beyondthescopeof theAgency’s

authorityto requirereportingof suppositionsof exceedances.

151. Also in Condition 7,6.1O(a)(i)(A),the Agencyhasdeletedthe word consecutiveas

a trigger for reportingopacityandpotentialPM exceedancesduringan “incident” in the final
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versionof the permit. Versionsprior to the July 2005 versionincludethat word. Its deletion

completelychangesthe scopeandapplicability of the condition. PleaseseeMidwest

Generation’scommentson eachversionof the permit in the AgencyRecord. As the seriesof

commentsdemonstrates,it wasnot until the draftrevisedproposedpermit issuedin July 2005

that the Agencyhad deletedthe conceptof consecutivesix-minute averagesof opacity from this

condition. In the December2004versionof thepermit, the word consec’uflye hadbeenreplaced

with in a row, but the conceptis the same.

152. For thesereasons,Condition7.6.I0(a)(i)(A), contestedherein, is stayed,and

MidwestGenerationrequeststhat the Boardorder the Agencyto deletethe conceptof requiring

MidwestGenerationto reportmeresuppositionsandto adda timeframeduring whichexcess

opacitywas observedbeforereportingis triggered.

(iii) Fuel SO2Data

153. Thebasisfor determiningcompliancewith the SO2 limitation providedin

Condition7.6.12(b)is IJSEPA’sdefaultemissionsfactors,which areto be usedonly when better

datais not available. Theconditionshouldallow MidwestGenerationto rely on suchbetterdata,

includingcharacteristicsof the fuel determinedthroughsamplingandanalysisto calculateSO2

emissions,as samplingandanalysiswill producebetterdata.

154. For thesereasons,Condition 7.6.12(b),contestedherein,is stayedpursuantto the

APA, andMidwestGenerationrequeststhatthe Boardorder the Agencyto amendthe condition

to providefor thenecessaryflexibility for MidwestGenerationto rely on betterdatathandefault

emissionsfactors.
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H. Turbines

(Section 7.7)

(i) ObservationsDuring Startup

155. Condition 7.7.3(b)(ii)(A), underthe startupprovisions,requiresMidwest

Generationto observethe operationof the turbinesto confirmproperoperationandto identify

anymaintenanceissuesto he addressedprior to the nextstartup. This conditionis confusing,in

the first instance,becauseit appearsto addressoperationof the turbinebut is organizationally

locatedin a conditionaddressingstartup. The ambiguity shouldbe corrected.

156, Assumingthe condition is aboutstartup,it presentsa numberof practical

problems,which the Agencyrecognizedin the recordkeepingprovisionsat 7.7.9(d)(ii)(D): “If

the startupof the turbinewas observed (Emphasisadded.) The turbinesareusuallystarted

by remoteoperatorsrespondingto loaddemands.Stationoperatorsmaynot know far enoughin

advanceof a startupof the turbinesthattheyareto be utilized andsocannotnecessarilyobserve

eachoperation,let aloneeachstartup. If the conditionis aboutoperation,Condition 7.7.6(b)(i)

addressestherequirementthe Agencyappearsto betrying to express.Condition7.7.6(b)(i)

requiresMidwestGenerationto formally observeoperationof theturbineatleastevery six

monthsto ensureproperoperation.

157. Condition7.7.3(b)(ii)(A) is confusingandpossiblyredundant.It shouldbe

deletedfrom the permit.

158. For thesereasons,Condition7.7.3(b)(ii)(A), contestedherein,is stayedpursuant

to the APA, andMidwestGenerationrequeststhat the Boardorderthe Agency to deletethe

conditionfrom thepermit.
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(ii) Observations During Operation

159. As with Conditions7.2.8(a), 7.3.8(a), 7.4.8(a), and7.6.6(b)(i),the Agencyhas

specifiedin Condition7.76(b)(i)which of MidwestGeneration’spersonnelmayperformthe

taskidentified in thecondition: “. . . shallbe formally observedby operatingpersonnelfor the

turbineor amemberof the Permittee’senvironmentalstaff Who performsthe taskis not

somethingthat the Agencycanprescribe. The Agencyalreadyrequiresthat personswho

performcertaintests,suchas a Method9 readingof opacity,be certifiedto do so. The

requirementthatthe personnelperformingan opacityobservation,as in Condition 7.7.6(b)(i),be

certified to do so is implicit in the requirementthatthe opacity readingbe “formal,” implying

that it shouldbe performedpursuantto Method9. The Agencyhasno basisfor spellingout

which of MidwestGeneration’spersonnelmayperformrequiredactivities. If Midwest

Generationchooses,the personsperformingthis observationmaynot be its ownturbineoperator

or membersof its environmentalstaff, yet the observationswould bevalid.

160. Thereis no applicablerequirementthat specifiesthat the turbineoperatoror the

environmentalstaffmustbe the personnelwho observeopacityandoperationof theturbines.

Specificallyidentifying whichpersonnelmayperformtheseactivitiesis not within the scopeof

gapfilling, as it is not necessaryto ensurecompliancewith the permit. Therefore,this

requirementis arbitraryand capriciousandshouldbe strickenfrom the permit.

161. For thesereasons,Condition 7.7.6(b)(i),contestedherein,is stayedpursuantto the

APA, andMidwestGenerationrequeststhattheBoardorder the Agency to deletethe phrase“by

operatingpersonnelfor the turbineor amemberof Permittee’senvironmentalstaff’ from this

condition.
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(iii) Observations of Excess Opacity

162. Condition 7.7.lO.(a)(i)(A) requiresreportingwhentheopacity limitationrn~y

havebeenexceeded.That alimitation pj~yhavebeenexceededdoesnot rise to the level of an

actualexceedance.MidwestGenerationbelievesit is beyondthe scopeof the Agency’s

authorityto requirereportingof suppositionsof exceedances.

163. Also in Condition 7.7.10(a)(i)(A), the Agency hasdeletedtheword consecutiveas

a trigger for reportingopacity andpotentialPM exceedancesduringan “incident” in the final

versionof the permit. Versionsprior to the July2005 version includethatword. Its deletion

completelychangesthe scopeandapplicability of the condition. PleaseseeMidwest

Generation’scommentson eachversionof thepermit in the AgencyRecord. As theseriesof

commentsdemonstrates,it was not until the draft revisedproposedpermit issuedin July 2005

thatthe Agencyhaddeletedthe conceptof consecutivesix-minuteaveragesof opacityfrom this

condition. In the December2004versionof the permit, the word consecutivehadbeenreplaced

with in a row,but the conceptis the same.

164. For thesereasons,Condition 7.7.10(a)(i)(A),contestedherein,is stayed,and

MidwestGenerationrequeststhat the Boardorder the Agency to deletethe conceptof requiring

MidwestGenerationto reportmeresuppositionsandto addatimeframeduring whichexcess

opacitywasobservedbeforereportingis triggered.

(iv) Fuel 502 Data

165. Thebasisfor determiningcompliancewith the SO2 limitation providedin

Condition 7.6.12(b)is USEPA’sdefaultemissionsfactors,which areto be usedonly whenbetter

datais not available. Thecondition shouldallow MidwestGenerationto rely on suchbetterdata,
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including characteristicsof the fuel determinedthroughsamplingandanalysis,as samplingand

analysiswill providebetterdatafor determiningSO2emissions.

166. For thesereasons.Condition 7.6.12(b),contestedherein,is stayedpursuantto the

APA, andMidwestGenerationrequeststhat the Boardorderthe Agencyto amendthe condition

to providefor the necessaryflexibility for MidwestGenerationto rely on betterdatathandefault

emissionsfactors.

I. Maintenance and Repair Logs
(Sections7.1,7.2, 7.3,7.4 7,5, 7.6 7.7)

167. The permit includesrequirementsthatMidwestGenerationmaintainmaintenance

andrepairlogs for eachof thepermittedoperations. 1-lowever,the requirementsassociatedwith

theselogs differ amongthe variousoperations,whichaddsto the complexityof the permit

unnecessarily.Specifically,Conditions7.1 .9(b)(i), 7.2.9(a)(ii), 7.3.9(a)(ii), 7.4.9(a)(ii),

7.6.9(a)(ii), and7.7.9(a)(ii)requirelogs for eachcontroldeviceor for thepermittedequipment

without regardto excessemissionsor malfunctionlbreakdown.Conditions7.1.9(h)(i),

7.2.9(0(i),7.3.9(e)(i),and7,4.9(e)(i)requirelogs for componentsof operationsrelatedto excess

emissionsduringmalfunction/breakdown.Conditions7.2.9(d)(i)(C),7.3.9(c)(i)(C), and

7.4.9(c)(i)(C)requiredescriptionsof recommendedrepairsandmaintenance,a reviewof

previously recommendedrepairandmaintenance,apparentlyaddressingthe statusof the

completionof suchrepairor maintenance.Conditions7.2.9(d)(ii)(B)-(E), 7.3.9(e)(iD(B)-(E),

and 7.4.9(e)(ii)(B)-(E)go evenfurtherto requireMidwestGenerationto recordthe observed

conditionof the equipmentanda summaryof the maintenanceandrepairthat hasbeenor will be

performedon that equipment,a descriptionof the maintenanceor repairthatresultedfrom the

inspection,anda summaryof the inspector’sopinionof theability of the equipmentto

effectivelyandreliably control emissions.
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168. Eachsectionof the permit shouldbe consistenton the recordkeeping

requirementsfor maintenanceandrepairof emissionunits andtheir respectivepollution control

equipment. Consistencyshouldbemaintainedacrossthe permitfor maintenanceandrepairlogs

wherebyrecordsare requiredonly if any emissionunit, operation,processor air pollution control

equipmenthasa malfunctionandbreakdownwith excessemissions.

169. Conditions7.2.9(d)(i)(D), 7.3.9(c)(i)(D)and7.4.9(c)(i)(D)require “[a] summary

of theobservedimplementationor statusof actualcontrol measures,as comparedto the

establishedcontrol measures.”MidwestGenerationdoesnot understandwhat this means. These

conditionsareambiguous,withoutclearmeaning,andshouldbe deletedfrom thepermit.

170. Theserequirementsexceedthe limitationson the Agency’sauthorityto gapfill.

The purposesof maintainingequipmentaremultifold, including optimizationof operationas

well as for environmentalpurposes.The scopeof theAgency’sconcernis compliancewith

environmentallimitations andthat is thescopethat should applyto recordkeeping.The

maintenancelogsrequiredin this permitshouldbeconsistentlylimited to logs of repairs

correctingmechanicalproblemsthatcausedexcessemissions.

171. For thesereasons,Conditions7.1.9(b)(i),7.2.9(a)(ii), 7.2.9(d)(i)(C),

7.2.9(d)(i)(D),7.2.9(d)(ii)(B)-(E), 7.3.9(a)(ii),7.3.9(c)(i)(C),7.3.9(c)(i)(D),7.3.9(c)(iD(B)-(E),

7.4.9(a)(ii),7.4.9(c)(i)(C),7.4.9(c)(i)(D), 7.4.9(c)(ii)(B)-(E),7.6.9(a)(ii),and7.7.9(a)(ii), all

contestedherein,arestayedconsistentwith the APA, andMidwestGenerationrequeststhatthe

Boardorder the Agency to deletetheseconditions.

J. TestingProtocolRequirements

(Sections7.1, 7.2, 7.3,7.4)

172. The permitcontainstestingprotocol requirementsin Section7.1, 7.2, 7.3, and7.4

that unnecessarilyrepeatthe requirementsset forth at Condition8.6.2. Condition8.6,2,a
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GeneralPermitCondition,providesthat specificconditionswithin Section7 may supersedethe

provisionsof Condition 8.6.2. Wherethe conditionsin Section7 do not supersedeCondition

8.6.2 but merelyrepeatit, thoseconditionsin Section7 should be deleted. Includedas theyare,

theypotentiallyexposethepermitteeto allegationsof violationsbasedupon multiple conditions,

whenthoseconditionsaremereredundancies.1’his is inequitable. It is arbitraryandcapricious

andsuchconditionsin Section7 should bedeletedfrom thepermit.

173. More specifically,Conditions7.l.7(c)(i), 7.2.7(b)(iii), 7.3.7(b)@ii), and

7.4.7(b)(iii) repeatthe requirementthat testplansbe submittedto the Agency at least60 days

prior to testing. This 60-daysubmittalrequirementis part of Condition 8.6.2 as well. Condition

7.1.7(e),on the otherhand,properly referencesCondition 8.6.3 andrequiresadditional

informationin the testreportwithout repeatingCondition 8.6.3. However,Conditions

7.2.7(b)(v),7.3.7(b)(v),and7.4.7(b)(v)requireinformationin the testreport that is the sameas

the information requiredby Condition 8,6.3. To theextentthat theinformation requiredby the

conditionsin Section7 repeatthe requirementsof Condition 8.6.3,they shouldbe deleted.

174. Forthesereasons,Conditions7. 1.7(c)(1), 7.2.7(b)(iii), 7.2.7(b)(v), 7.3.7(b)(iii),

7.2.7(b)(v),7.4.7(b)(iii), and7.4.7(b)(v),contestedherein,arestayedpursuantto theAPA, and

MidwestGenerationrequeststhatthe Boardorder theAgencyto deleteConditions7.1.7(c)(1),

7.2.7(b)(iii), 7.3.7(b)(iii), and7.4.7(b)(iii) andto amendConditions7.2.7(b)(v),7.3.7(b)(v),and

7.4.7(b)(v)suchthat they do not repeatthe requirements of Condition 8.6,3,

K. Standard Permit Conditions
(Section 9)

175. MidwestGenerationis concernedwith the scopeof the term “authorized

representative”in Condition 9.3, regardingAgencysurveillance.At times,the Agency or

USEPAmay employcontractorswho would be their authorizedrepresentativesto performtasks
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that could requirethem to enteronto Midwest Generation’sproperty. Suchrepresentatives,

whethertheyarethe Agency’sor USEPA’semployeesor contractors,mustbe subjectto the

limitations imposedby applicableConfidentialBusinesslnformationC’CBI”) claimsandby

MidwestGeneration’shealthandsafetyrules. Midwest Generationbelievesthat this condition

needsto makeit clear that MidwestGeneration’sCBI andhealthandsafetyrequirementsare

limitations on surveillance,

176. For thesereasons,Condition 9.3, contestedherein, is stayedpursuantto the APA,

andMidwestGenerationrequeststhat the Boardorderthe Agency to clarif~’the limitations on

surveillancein the conditionas set forth above.
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WT-1EREFORE,for the reasonsset forth herein,PetitionerMidwest Generationrequestsa

hearingbeforethe Boardto contestthedecisionscontainedin the CAAPPpermit issuedto

Petitioneron September29, 2005,for the CrawfordGeneratingStation. I’he permit contested

hereinis not effectivepursuantto Section10-65of theAdministrativeProceduresAct (5 ILCS

100/10-65). In thealternative,to avoid potentialconfusionand uncertaintydescribedearlierand

to expeditethe reviewprocess,Petitionerrequeststhat the Boardexerciseits discretionary

authorityto staythe entirepermit. MidwestGeneration’sstateoperatingpermit issuedfor the

CrawfordGeneratingStationwill continuein full forceandeffect,andthe environmentwill not

beharmedby this stay. Further,Petitionerrequeststhat the Boardremandthe permit to the

Agencyandorderii to appropriatelyreviseconditionscontestedhereinand any otherprovision

thevalidity or applicability of which will be affectedby the deletionor changein the provisions

challengedhereinandto reissuetheCAAPP permit.

Respectfullysubmitted,

MIDWEST GENERATION,LLC,
CRAWFORD GENERATING STATION

by:

Oneof Its Attorneys

Dated: November2, 2005

SheldonA. Zabel
KathleenC. Bassi
StephenA. Bonebrake
JoshuaR. More
Kavita M. Patel
SCHIFFHARDIN, LLP
6600 SearsTower
233 SouthWackerDrive
Chicago,Illinois 60606
312-258-5500
Fax: 312-258-5600
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